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STATEMENT OF SUBJECT MATTER AND APPELLATE
JURISDICTION

The District Court had jurisdiction over this matter pursuant to 28 U.S.C. 8§
1331. This Court has jurisdiction over this matter from the partial grant of

preliminary injunctive relief pursuant to 28 U.S.C. § 1292(a)(1).
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STATEMENT OF ISSUES ON APPEAL

l. The district court held that the provision in Philadelphia’s Wage
Equity Ordinance prohibiting employers from inquiring about a job applicant’s
salary history (“Inquiry Provision”) likely violated the First Amendment because it
would not directly advance the City’s goal of reducing discriminatory pay inequity.
Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557
(1980). Did the district court err in reaching this conclusion where: (a) the district
court rejected a labor economist’s conclusion that discrimination contributes to the
wage gap even though the economist demonstrated a consensus among labor
market researchers that the wage gap reflects race and gender discrimination; (b)
the district court required the City to offer an empirical demonstration that an
impending piece of novel legislation will eliminate the pay gap; and (c) in spite of
Supreme Court precedent requiring courts to afford deference to City Council’s
predictive judgment, the district court conducted a de novo review of the legislative
record, rejecting evidence from various experts who have drawn the reasonable,
logical inference that because wage histories collectively reflect a racial and
gender-based gap, permitting employers to obtain and rely on those histories
perpetuates that gap?

The City raised this issue in briefing. ECF 63 (pages 12-18); ECF 81 (pages
5-11).
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I1.  Inthe alternative, did the district court err by denying the City’s
request for an evidentiary hearing, and then resolving the constitutional issue by
creating a factual dispute with the City’s expert, and rejecting the City’s other
sources of evidence?

The City raised this issue in briefing. ECF 63 (pages 27-29); ECF. 81 (13-
15).

I11.  Should the district court have determined that the Inquiry Provision is
subject to First Amendment scrutiny in the first place where a request to provide
wage history directly relates to an employer’s ability to use that data in violation of
the Ordinance?

The City raised this issue in briefing. ECF 63 (11-12); ECF 81 (4-5).

V. Where the district court relied upon its finding of likely constitutional
harm in determining that the other elements of the preliminary injunction standard
were met, did the district court err in granting the injunction?

The City raised this issue in briefing. ECF 63 (25-27).

V.  Thedistrict court did not address the final prong of Central Hudson:
whether the Inquiry Provision is more extensive than necessary. Where the City
demonstrated that the Inquiry Provision is properly tailored, should the district

court have ruled that the Inquiry Provision is likely to satisfy intermediate scrutiny,
3
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and therefore, the district court should have denied the injunction?

The City raised this issue in briefing. ECF 63 (18-22); ECF 81 (11-13).

STATEMENT OF THE STANDARD OF REVIEW

This Court exercises plenary review over challenges to the constitutionality
of statutes. Holland v. Rosen, 895 F.3d 272, 285 (3d Cir. 2018). The Court
“exercises plenary review over the district court's conclusions of law and its
application of law to the facts,” but the Court reviews the district court’s findings
of fact for clear error. Kos Pharm., Inc. v. Andrx Corp., 369 F.3d 700, 708 (3d Cir.
2004).

Further, although the Court normally does not disturb factual findings absent
clear error, when examining First Amendment claims, it has “a constitutional duty
to conduct an independent examination of the record as a whole.” Child
Evangelism Fellowship of New Jersey Inc. v. Stafford Twp. Sch. Dist., 386 F.3d
514, 524 (3d Cir. 2004).

This Court reviews the district court’s denial of the City’s request for a
hearing for abuse of discretion. See Arrowpoint Capital Corp. v. Arrowpoint Asset
Mgmt., LLC, 793 F.3d 313, 324 (3d Cir. 2015).

Preliminary injunctive relief is an “extraordinary remedy,” and it may be

granted only when the moving party shows: “(1) a likelihood of success on the

4
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merits; (2) that it will suffer irreparable harm if the injunction is denied; (3) that
granting preliminary relief will not result in even greater harm to the nonmoving

party; and (4) that the public interest favors such relief.” Kos, 369 F.3d at 708.

STATEMENT OF RELATED CASES AND PROCEEDINGS

The City is not aware of any related cases or proceedings.
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STATEMENT OF THE CASE

In spite of traditional anti-discrimination and equal pay laws, a stubborn race
and gender-based wage gap persists. Consensus exists among labor market
researchers that legitimate, objective factors cannot wholly explain the pay gap;
rather, the gap reflects wages that are tainted by discrimination. However, it
remains a common practice among many employers to ask for and rely on job
applicants’ prior salaries to determine salary offers.

Relying upon expert opinion that pegging current salary to a worker’s prior
wages perpetuates the wage gap, the City of Philadelphia — along with other states
and municipalities — enacted novel, commonsense legislation prohibiting
employers from asking for or relying on a job applicant’s wage history unless the
employee voluntarily discloses it. Indeed, Philadelphia was at the forefront of this
trend; it was the second to enact a salary-question ban, and its law was the first to

go in to effect.! However, the City did not have the opportunity to enforce the

tIn the court below, the City noted that the following states and cities have enacted
salary-question bans: Massachusetts, California, New York City, Delaware,
Oregon, and San Francisco, CA. See ECF 63 at n.5 (City’s Brief Opposing
Preliminary Injunction); JA373-74 (Oral Argument). When the record closed, the
Commonwealth of Puerto Rico also had a similar law in place. Puerto Rico Equal
Pay Act, Act No. 16 of March 8, 2017. The City is unaware of any First
Amendment challenges to these laws.
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Ordinance because the Chamber of Commerce of Greater Philadelphia (the
“Chamber”) filed a lawsuit and motion to preliminarily enjoin the Wage Equity
Ordinance.?

The district court partially granted the Chamber’s Motion and enjoined the
portion of the Ordinance that prohibits asking a prospective employee to provide
her salary history (“the Inquiry Provision”). The district court found that this
provision was likely to violate employers’ free speech rights, but it denied the
Motion with respect to the portion of the Ordinance that prohibits employers from
relying upon salary history (“the Reliance Provision”). Both the City and the
Chamber appealed.

Wage Equity Ordinance

According to the last census report in 2015, women in Pennsylvania earned
79 cents for every dollar earned by men. JA119-20 (legislative findings). The
wage gap is even starker for women of color. African-American women earn 68
cents for every dollar paid to men, and Latina women earn only 56 cents for every

dollar paid to men. Id. Since the 1963 passage of the Equal Pay Act, 29 U.S.C. §

2The Chamber sued the City and the Philadelphia Commission on Human
Relations (“PCHR”). Because PCHR is a City entity, this Brief refers to
Defendants collectively as “the City.”

7
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206(d)(1), the first law aimed at remedying gender-based pay discrimination, the
gender-based pay gap has lessened by less than one-half of a penny. JA120.

As Philadelphia City Council concluded after a robust legislative process,
because women are paid a lower wage than men, “basing wages upon a worker’s
wage at a previous job only serves to perpetuate gender wage inequalities.” Id.

The Ordinance contains two prohibitions. JA119-21 (The Philadelphia Code,
§ 9-1131). The Inquiry Provision, 8 9-1131(2)(a)(i), prohibits employers from
inquiring about a prospective employee’s wage history; requiring disclosure of
wage history; or retaliating against prospective employees who fail to respond to a
wage history inquiry. Id. This provision only prohibits inquiry into wage history.

It does not prohibit employers from asking about education, experience, or any
other job-related issue. The Reliance Provision, § 9-1131 (2)(a)(ii), prohibits
employers from relying on wage history in determining wages unless a prospective
employee knowingly and willingly discloses her wage history. 1d.

City Council Hearing

City Council’s Committee on Law and Government held a hearing on the

bill on November 22, 2016. Witnesses provided oral and written testimony in
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support of the bill .2

Terry L. Fromson, Managing Attorney, Women’s Law Project

According to Ms. Fromson, one contributor to unequal pay is employers’
practice of obtaining and using wage history to set pay. See JA268. Ms. Fromson
explained that “a woman'’s prior pay is often set based upon a sex discriminatory
assessment of her worth,” and therefore, even when women are hired to perform
substantially similar jobs and have comparable qualifications, use of wage history
can keep women stuck at a lower rate of pay. Id. The practice thereby “perpetuates
inequality.” Id.

Ms. Fromson cited several sources. The EEOC Compliance Manual
recognizes that “prior salaries of job candidates can reflect sex-based
compensation discrimination,” and that setting salaries based on wage history
“perpetuates ‘inequality in compensation among genders.”” 1d. Also, the EEOC
has encouraged employers to take steps to eliminate “discriminatory pay gaps on
the basis of prior salary.” 1d.

Ms. Fromson also discussed Equal Pay Act cases. Boeing Corporation

settled a large class action alleging that its prior salary history-based compensation

3 The parties cited Council’s electronic version of the transcript below:
http://legislation.phila.gov/transcripts/Public%20Hearings/lawngov/2016/1g112216

-pdf.

9


legislation.phila.gov/transcripts/Public%20Hearings/lawngov/2016/lg112216.pdf
legislation.phila.gov/transcripts/Public%20Hearings/lawngov/2016/lg112216.pdf

Case: 18-2175 Document: 003113040982 Page: 17  Date Filed: 09/21/2018

formula perpetuated gender-based pay inequity. JA269. Ms. Fromson noted that
after settlement, Boeing stopped inquiring into salary history to help eliminate the
pay gap. Id. In another case, a California court examined a similar salary formula
reliant upon wage history and concluded that the formula was not facially gender-
neutral, and therefore, it violated the Equal Pay Act. Id. Subsequently, the en banc
Ninth Circuit affirmed the decision. See Rizo v. Yovino, 887 F.3d 453, 467 (9th
Cir. 2018) (“Prior salary does not fit within the catchall exception because it is not
a legitimate measure of work experience, ability, performance, or any other job-
related quality™).

Ms. Fromson concluded that prohibiting reliance on prior wages to set
salaries would help ensure that “pay decisions are based on position requirements
and applicant qualifications rather than on a factor that likely reflects longstanding,
gender-based disparities in the labor market.” Id.

Barbara Price, State Public Policy Co-Chair,
American Association of University Women (AAUW)

Ms. Price testified that the wage gap holds across labor markets, age groups,
levels of education and types of occupations. JA273. She provided concrete data
on the economic impact of the gap, and the benefits of wage equity for women in
poverty. JA272-73. While the district court asserted that witnesses offered no

supportive evidence, JA36, Ms. Price referenced her organization’s pay gap

10
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studies. JA275 (citations to written testimony).* The Simple Truth notes that while
some of the pay gap reflects women’s life choices, not all of the gap can be
“explained away.” The Simple Truth at 8. After accounting for choice of
occupation, hours worked, economic sector, experience, GPA, undergraduate
Institution, and marital status, a significant difference remains between earnings of
male and female graduates one year after graduation. Id. This gap widened ten
years after graduation. Id. The report cites academic studies that reached similar
conclusions. Id.

Ms. Price concluded that the legislation would “go a long way to insure
workplace fairness and equal pay protection for women.” JA274-75.

Marianne Belasorte, Vice President of Advocacy, Pathways PA

Ms. Belasorte analyzed wage gap data, concluding that inequitable wages
for women and men of color “are compounded” when these individuals are asked
to share their wage history. JA276. “Instead of starting the job on an equal

footing, they enter with a lower salary because it was based on their previous

sSimple Truth About the Gender Pay Gap (2014),
(https://fortunedotcom.files.wordpress.com/2014/12/the-simple-truth_fall.pdf)
(“The Simple Truth”); Corbett, Christianne, & Christine Hill, Graduating to a Pay
Gap: Earnings of Women and Men One Year After College Graduation (2012)),
https://www.aauw.org/files/2013/02/graduating-to-a-pay-gap-the-earnings-of-
women-and-men-one-year-after-college-graduation.pdf (“Graduating to a Pay
Gap”).

11
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employment.” ld. Ms. Belasorte testified that by preventing employers from
asking for wage history, the Ordinance gives workers “the ability to earn what their
work is actually worth,” and that carries into each new position. JA277. She
testified that the law ensures employers make salary offers “based on experience,

education and ability, not on previous earnings.” 1d.

Rue Landau, Executive Director, Philadelphia Commission on Human Relations

As Executive Director of the Philadelphia Commission on Human Relations,
Rue Landau enforces the City’s anti-discrimination laws. Ms. Landau discussed
data that defines the wage gap, and she discussed why the Ordinance would be
effective: “It stands to reason that the practice of asking about an applicant’s wage
history during the hiring process can perpetuate wage inequality, low wages and
poverty.” JA263-64. Applicants on the short end of the gap “can only be harmed"
by being required to disclose wage history. Id. She noted that salaries “should be
set by skills and qualifications associated with the job.” Id.

Jovida Hill, Executive Director, Philadelphia Commission on Women

Ms. Hill testified about the size of the wage gap and its greater impact upon
women of color and women in poverty, and she testified that a restriction on

inquiry into salary history would give women “a better chance at improving [their]

12
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salary prospects by removing pay bias, rather than languishing in the lower rungs
of the income ladder.” JA265-66.

Post-Enactment Evidence from Labor Economist, Professor Janice Madden

After the Chamber filed suit, the City submitted additional evidence in
support of the Ordinance. JA61-62 n.9. A labor economist from the University of
Pennsylvania, Dr. Janice Madden, provided a preliminary affidavit and stated her
willingness to perform further data analysis and to testify at a hearing. The
Chamber did not file a competing expert affidavit.

Dr. Madden supported witness’ conclusions that the wage gap reflects past
discrimination. See, e.g., JA294-97. She concluded that “the use of prior salary
history in hiring decisions and in setting wages promotes wage discrimination by
race and gender.” JA306. As she explained, if wage discrimination exists in the
labor market, “the use of prior salary in determining whom to hire or in setting
salaries would lead to differential hiring and pay for applicants from groups subject
to discrimination.” JA297.

Dr. Madden cited evidence that wage discrimination does exist in the labor
market. 1d. “Hundreds, possibly thousands” of academic studies have
“decomposed” the wage gap to control for the extent to which “traits of value”

cause the gap, such as differences in education, experience, training, work hours,

13
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occupation and industries. JA298. Those studies show that “the pay gap remains”
when controlling for these objective factors, leading to the conclusion that
discrimination does exist in the labor market. 1d. Dr. Madden cited six studies, and
many of those studies themselves are review studies that cite numerous additional
studies. Id. The district court opined that the cited studies did not control for
objective factors, JA38, but following are examples:

e Francine D. Blau and Lawrence Kahn’s article, The Gender Wage Gap:
Extent, Trends, and Explanations, 1ZA Discussion Paper, No. 9656,
2016, focused on the gender wage gap in the United States. Through
original data analysis, the authors controlled for characteristics such as
schooling, experience, industry, occupation and union status and found
“that an unexplained [gender wage] gap remains and, moreover, that it
has been stable subsequent to a dramatic narrowing over the 1980s.” Id.
at 1 (emphasis supplied). The authors examined extensive literature on
the gap, noting that education and experience now explain little of the
persistent wage gap, and concluding that “[t]he persistence of an
unexplained gender wage gap suggests, though it does not prove, that
labor market discrimination continues to contribute to the gender wage
gap.” Id. at 49.

e Valerie Wilson and William M. Rodgers III’s article, Black-white wage
gaps expand with rising wage inequality, Washington DC: Economic
Policy Institute, September 19, 2016. Through a combination of
literature review and data analysis, the authors conclude that
unobservable factors “such as racial wage discrimination . . . continue to
be the leading factors for explaining the past and now the recent
deterioration in the economic position of many African Americans.” Id.
at 3 (emphasis supplied). Reflecting scholarly consensus, they observe:
“[D]ecomposition results reveal that the primary driver of the expansion
and narrowing of these gaps has been changes in discrimination,
unobservable skills, or some combination of the two.” Id. at 51.
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e Joseph G. Altonji and Rebecca M. Blank’s article, “Race and Gender in
the Labor Market,” Handbook of Labor Economics, 1999, Vol 3, pp.
3143-3259, extensively reviews academic literature on race-based and
gender-based wage gaps. In addition to reviewing articles studying
objective factors, the authors studied direct evidence and concluded that
“there is ongoing discrimination in the labor market, both against blacks
as well as women.” Id. at 3191. The authors further note that “[w]hile
gender differences have been narrowing over the past two decades, they
are still large,” and that “a large share of gender differentials remains
‘unexplained’ even after controlling for detailed measures of individual
and job characteristics.” 1d. at 3249 (emphasis supplied).

From this evidence, Dr. Madden concluded that because salary histories
reflect gender and race-based discrimination, they are a “tainted” criterion “that
serves to perpetuate the effects of past discrimination.” JA297.

Dr. Madden concluded that when employers cannot access wage history,
they “easily obtain information on past performance and skills and they select hires
with this information as effectively as using salary history.” 1d.

She explained that if she had access to Chamber members’ payroll and
salary policies, she could also study how the use of prior salary data affects the
quality of their hiring decisions. JA305.

She also found that racial and gender-based pay gaps largely arise from the
salary at hire, which is when employers rely heaviest on wage history because they

cannot yet base pay upon performance. See JA300-02.
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Supporting the need for the Ordinance, Dr. Madden cited studies and factors

pointing to the ineffectiveness of current anti-discrimination laws. JA299.

Additional Post-Enactment Evidence

The City also submitted reported comments from Victoria Budson,
executive director of the Women and Public Policy Program at Harvard
University’s Kennedy School of Government. JA323-26. Ms. Budson opined that
empirical testing of salary history bans is not necessary to conclude that using
salary history to set current salary perpetuates the wage gap: “We can’t only move
things forward once we’ve tested them. . .. What we know is when women—and
particularly women and men of color—get hired, people are more likely to
underpay them. And when you peg your offer and salary based on what someone’s
made in their last employment, you then replicate whatever discrimination people
have faced in prior jobs.” JA325.

Other Governments

A growing number of other states and cities perceive a need for additional

measures to attack pay inequity, and they concluded that restricting access to wage
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history would reverse perpetuation of the wage gap.®

Passage and Enactment

No witnesses testified in person to oppose the legislation. The Chamber
submitted written testimony expressing concerns about the ordinance, but the
Chamber did not claim, as it does now, that the bill violates free speech rights.
JA124-25.

On December 8, 2016, City Council unanimously voted to pass the bill. See
JA283-89 (Excerpts from Council Hearing Transcript).

On January 23, 2017, Mayor Kenney signed the bill into law. JA122. The
PCHR also adopted Regulation 7, which interprets certain provisions of the
Ordinance. JA327-31.

The Lawsuit

In April 2017, the Chamber filed a Complaint and motion for a preliminary
injunction against the City and the PCHR. JAG66. The Chamber primarily claimed
that the Ordinance violates the First Amendment. JA110, JA113. The Chamber

also alleged that the Ordinance’s exception for willing disclosures was

s ECF 63 n.5; Hearing Transcript at 16. The parties cited Council’s electronic
version of the transcript below:
http://legislation.phila.gov/transcripts/Public%20Hearings/lawngov/2016/1g112216

-pdf.
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unconstitutionally vague, and that the Ordinance violated the Commerce and Due
Process Clauses, as well as state constitutional and statutory provisions, because
the Ordinance allegedly had some effect outside City borders. JA109-13. The
district court dismissed the original complaint for lack of standing, and in May
2017, the Chamber filed an Amended Complaint and refiled its motion for a
preliminary injunction. JA74 (ECF 27, 29, 32).

Twelve Chamber members filed declarations in support of the Motion, and
the Chamber filed two as well. JA126-247. The Chamber and its averring
Members admit they use prior salary as a factor in making salary offers, in addition
to using it for other purposes.® While the declarants themselves averred that they
do not intentionally use salary history to discriminate, they did not contest the
City’s assertion that the prior salary histories of job applicants could reflect past
discrimination.

In opposing the Motion, the City provided supplemental evidence to support

the legislative record, and it also requested an evidentiary hearing and limited

® JA137-38 (Comcast); JA216 (Chamber); JA173 (Drexel University); JA147
(Children’s Hospital of Philadelphia); JA155-56 (Liberty Property); JA165
(Docuvault); JA180-82 (Jacobson Strategic Communications); JA188 (FS
Investments); JA197-98 (Sandmeyer Steel); JA205-06 (Diversified Search
Consultants); JA236 (ESM Productions); JA130 (Bittenbender Construction); J245
(Day & Zimmerman).
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discovery, especially in light of the fourteen affidavits filed by the Chamber and its
members. ECF 63.

The district court heard oral argument on whether there should be an
evidentiary hearing or oral argument on the merits. JA332-33.

District Court Opinion

On April 30, 2018, the district court ruled. JA5-65. It refused to enjoin the
Reliance Provision because the provision does not restrict speech. JA41-46.

The district court enjoined the Inquiry Provision. It first rejected the
Chamber’s contention that wage history inquiries are not commercial speech, and
therefore, strict scrutiny applies. JA15-17.

The court rejected the City’s assertion that wage history inquiries are
unprotected under Central Hudson because they relate to the unlawful conduct of
relying upon this information to make salary determinations. JA18-21. Applying
intermediate scrutiny, the court found that the City failed to demonstrate the
Inquiry Provision would directly advance the City’s legitimate interest in
preventing wage discrimination. JA16-46.

The district court rejected Plaintiff’s vagueness challenge to the waiver
provision because the City clarified through Regulations the definition of a

knowin[g] and willin[g] disclosure. JA47. The district court also rejected the
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various claims that the Ordinance had an impermissibly extraterritorial reach
because the Regulation clarified that the Ordinance only applies to employers
doing business in the City and to positions located within the City. JA47-49.

Having determined that the Chamber was likely to succeed on the merits on
its speech claim, the court addressed the other preliminary injunction factors. The
court applied an automatic presumption of irreparable harm for First Amendment
claims under Elrod v. Burns, 427 U.S. 347 (1976). JA50-51. The Court resolved
the remaining factors in the Chamber’s favor. JA51-53.

Finally, the court denied the City’s request for a hearing and for discovery.
The City sought policy and wage history data from the Chamber’s members,
hoping to test Members’ claims that wage history is objectively valuable, and that
they use it for purposes other than cabining salary offers. JA53-59.

On May 25, 2018, the City appealed, and the Chamber filed a cross-appeal.

JA1-2.
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SUMMARY OF ARGUMENT

In determining that the Inquiry Provision of the Wage Equity Ordinance is
likely unconstitutional, the district court misapplied intermediate scrutiny. The
City drew a logical inference that employers’ practice of asking applicants for
salary history and using it to set salary offers perpetuates an existing gender and
race-based wage gap. The City supported that determination with ample empirical
and statistical evidence, as well as plain commonsense.

The district court incorrectly rejected the logic of this inference, as well as
the evidence that supports it, and by doing so, the district court ignored
fundamental precedent holding that intermediate scrutiny does not entail de novo
review of a legislative record. Intermediate scrutiny does not require scientific
demonstration that legislation does work (which is a contrariety for any novel,
untested legislation). Further, Supreme Court precedent obligates courts to afford
deference to the predictive judgment of legislatures. The district court cast aside
this precedent and set the bar too high.

Through this overcritical lens, the district court disagreed with and ignored
evidence supporting inferences underlying the City’s novel approach to remedying
the stubborn problem of wage inequity. The gender and race-based wage gap is

undisputed. The academic consensus that prior salary is tainted with the effects of
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discrimination is irrefutable. The employer practice of asking about those tainted
salaries histories to set salary offers is undeniable.

Various expert sources verified this evidence before and after City Council
passed the Ordinance. And weeks before the district court’s decision, an en banc
panel of the Ninth Circuit concluded in strong terms that use of wage histories
perpetuates the wage gap.

Against this corroborative backdrop, the district court rejected the City’s
determination that inquiry into and use of wage history perpetuates the wage gap,
and faulted City Council for not scheduling years of hearings. The district court’s
opinion renders it impossible for legislatures to address social and economic
problems with innovative solutions that pass muster under Central Hudson because
such solutions by definition do not have a pre-existing track record.

Leaving aside the district court’s flawed application of constitutional law, it
also erred by rejecting the uncontroverted evidence the City offered without
conducting an evidentiary hearing.

In addition, the court erred in determining that requests for wage history are
protected speech at all. Where the Ordinance prohibits employers from using this
data, the City can prohibit a request for that data because the request relates to

unlawful conduct.
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Based upon this flawed view of likely constitutional harm, the district court
erroneously determined that the Chamber satisfied the other elements of the
preliminary injunction standard.

Finally, while the district court did not reach the fourth element of Central
Hudson, which asks whether the Inquiry Provision is more extensive than
necessary, this Court can resolve the issue in the City’s favor. The Ordinance
prohibits employers from asking one question, while leaving employers free to ask
a wide range of job-related questions, including salary expectations and
qualifications. Applicants can voluntarily provide salary history if they feel it is in
their best interests. Further, where the City has established that the responsive data
Is tainted by discrimination, that information is of questionable value as a

comparative tool, as is the justification for pegging individual salary offers to it.
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ARGUMENT

l. The District Court Erred in Finding That the Inquiry Provision Is
Likely Unconstitutional.

A.  Central Hudson Applies to Commercial Speech Restrictions.

Over the Chamber’s objections, the district court determined that an
employer’s inquiries about prior salary constitute commercial speech. JA14-16. In
Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm'n of N.Y., 447 U.S. 557
(1980), the Supreme Court set forth the standard for assessing whether commercial
speech restrictions pass muster under the First Amendment.

Commercial speech is “linked inextricably with the commercial arrangement
it proposes,” and therefore, because the State can regulate the underlying
transaction, that ability “may give [the State] a concomitant interest” in regulating
the speech itself. Edenfield v. Fane, 507 U.S. 761, 767 (1993). Because of that
underlying regulatory interest, commercial speech is subject to less protection than
other forms of speech. Central Hudson, 447 U.S. at 562-563.

Under Central Hudson, this lesser protection, known as intermediate
scrutiny, entails a four-part analysis. First, the court must determine whether the
speech at issue is entitled to First Amendment protection at all; the speech must “at

least must concern lawful activity and not be misleading.” Id. at 566.
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Second, if the speech is protected, the Court asks whether the government
has a substantial interest in restricting it. Third, the Court determines whether the
law directly advances the interest asserted, and fourth, the court determines
whether the restriction is not more extensive than is necessary to serve the
government’s substantial interest. Id. The last two elements of the analysis are
related because they “basically involve a consideration of the ‘fit’ between the
legislature’s ends and the means chosen to accomplish those ends.” Posadas e
Puerto Rico Assoc. v. Tourism Co. of Puerto Rico, 478 U.S. 328, 341 (1986).

The second element of Central Hudson is not at issue in this case. The
district court and the Chamber concede that the City’s interest in promoting wage
equity and reducing discriminatory wage inequities is substantial. JA21.

Deferring the first element — whether inquiries relate to unlawful conduct
— the City first addresses why the Inquiry Provision satisfies the third prong of
Central Hudson — directly advancing the City’s interest in pay equity — because

the Court ruled that the Inquiry Provision is unconstitutional under this prong.
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B.  The City Demonstrated That the Inquiry Provision Directly
Advances Pay Equity by Providing Ample Evidence to Support
the Logical Inference That When Employers Obtain and Use
Wage History to Set Salary, They Perpetuate the Wage Gap.

The City provided ample support for its predictive determination that
preventing employers from obtaining and relying upon salary history will promote
pay equity. The district court’s analysis was flawed in two ways. First, without
any evidence to the contrary, and without even conducting an evidentiary hearing,
the district court disregarded unmistakable evidence in the record when it asserted
that the City produced no “study, data, statistics, report, or any other evidence to
support the proposition that initially depressed wages reflect discrimination.”
JA36.

The district court is mistaken. The City showed there is consensus among
labor market researchers that even when controlling for objective factors, a
significant pay gap still exists that cannot be explained by any discernible factors
other than gender or race. Where legitimate differences amongst these categories
of workers do not fully account for the wage gap, salary history is tainted because
it includes pay disparity explainable only by an individual’s race or gender.

Second, the district court set an unachievable standard not required by
precedent: it required empirical demonstration that the Inquiry Provision — a

novel piece of legislation — will close the pay gap, instead of affording deference
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to the City Council’s legislative judgment. Indeed, the City’s ordinance was the
first wage history prohibition slated to go into effect, making it impossible at that
time to demonstrate empirically that prohibiting salary history-inquiries will shrink
wage gaps. Courts have recognized that where legislatures, not courts, make
policy, courts cannot allow the First Amendment to hamstring innovation, and they
adjust scrutiny to take novelty into account.

Intermediate scrutiny does not require direct empirical evidence that a policy
will succeed. It explicitly allows legislators the space to make predictive
judgments when empirical support is unavailable. Turner Broad. Sys., Inc. v.
F.C.C., 512 U.S. 622, 666 (1994) (“Turner I”).

The evidence the City offered to support its logical inference was ample.
The City offered expert opinion — supported by the opinions of a government
agency and federal courts — that the practice of seeking and using prior salary —
data tainted by prior discrimination — perpetuates the wage gap. Particularly
where the City supported that evidence with empirical evidence that the wage gap
cannot be explained solely by job-related factors, the district court improperly
rejected the opinions of experts, judges and government agencies that inquiry into

wage history is harmful.
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1. The District Court Disregarded the Indisputable Evidence
that Salary Histories Reflect Gender and Race
Discrimination.

The district court erroneously found that the City “did not address the
possibility that disparate wages could also be based on factors having nothing to do
with discrimination, such as qualifications, experience, or any number of factors.”
JA36; see also JA38 (“Dr. Madden supplies little support for the supposition that
salary differences are not explained by legitimate factors such as credentials or
qualifications”). Quite the contrary, the City’s evidence addressed that issue head
on.

Repeatedly, researchers in this field have performed sophisticated statistical
analyses that control for legitimate objective factors, found that those factors do
not fully account for wage differentials, and concluded that a portion of the wage
gap can only be ascribed to gender or race. See, supra, Statement of the Case
(discussing Dr. Madden’s sources). Despite this, the district court found that Dr.
Madden and the City “[did] not address the possibility that disparate wages could
also be based on factors having nothing to do with discrimination, such as
qualifications, experience, or any other number of factors.” JA36. Respectfully,
the district court ignored what was right before its eyes.

For example, appearing before City Council, the AAUW’s Barbara Price

referenced her organization’s comprehensive studies, noting that the wage gap
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“remains consistent across age groups, levels of education and for full time
workers across a number of occupations.” JA272-75. Ms. Price also referenced
her organization’s study of the pay gap after college graduation. That study
considers a number of objective factors that influence the pay gap, including
education, experience, field of study, occupational choice, and hours worked. It

then notes that “when we control for each of these factors, women still tended to

earn less than their male peers did.” Graduating to a Pay Gap at 2 (emphasis

supplied); see also The Simple Truth at 8 (“pay gap reflects women’s life choices
in part,” but not all of the gap can be “explained away”) (citing academic studies
for proposition that gap remains after controlling for objective factors). In
asserting that the witnesses before City Council failed to consider whether non-
discriminatory factors contribute to the pay gap, JA36, and that they cited no
empirical studies, the district court simply overlooked this clear evidence to the
contrary. ’

Turning to the district court’s incorrect assertion that Dr. Madden supplied

“little support” for her assertion that salary differences are not entirely explained

" While Terry Fromson of the Women’s Law Project did not refer specifically to
this research, she cited to various EEOC sources and Equal Pay Act precedent
establishing that use of prior salary is discriminatory. JA268-71.
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by legitimate factors, JA38, Dr. Madden cited numerous academic studies that
perform and review sophisticated statistical research. Those studies control for
these objective factors but still find a significant wage gap based on gender or race.
The district court simply misread them.

The district court’s observation that some portion of the wage gap is
explainable by “differences in observable factors such as education and
experience,” id., controverts neither Dr. Madden’s opinion nor her academic
references. JA294. Rather, the articles Dr. Madden cites survey extensive
literature to address the range of explanatory variables and still conclude that the
wage gap persists and cannot be fully explained by objective characteristics. The
salience of objective variables does not undermine Dr. Madden’s conclusions;
rather, the remaining gap reflects discrimination. Compare JA38 (district court
finding that Wilson and Rodgers “contradict Dr. Madden’s premise [that a portion
of the persistent wage gap reflects discrimination]) and Wilson & Rodgers
(“Rather, discrimination and/or unobservable skills remain predominantly
responsible for changes in racial wage gaps, especially during periods of time
when the gaps changed most.” Wilson & Rodgers at 51.

The district court’s reference to Blau and Kahn’s study is similarly mistaken.

Blau and Kahn recognized the “salience” of factors such as work force
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interruptions and shorter hours to understanding the gender wage gap, but after
doing so conclude that “[t]he persistence of an unexplained gender wage gap
suggests, though it does not prove, that labor market discrimination continues to
contribute to the gender wage gap.” Blau & Kahn at 50. Therefore, Dr. Madden
and the extensive academic literature agree that when objective variables are
controlled for, an unexplained race and gender based wage gap remains and the
only salient explanation for that remaining gap is discrimination.® The district
court’s takeaway — that the City’s expert’s opinion was flawed because she did not
consider ‘legitimate’ variables as an explanation for the wage gap is inexplicable
and wrong.

The district court also incorrectly disputed Dr. Madden’s additional point
that one’s starting salary with a company is a primary source of wage differentials.

32-33. Dr. Madden based this observation upon her forty-plus years of consulting

¢ The district court incorrectly states that “[t]he four other studies relied upon by
Dr. Madden only further point out that the wage gap persists . . . and do not address
other legitimate factors that could also be contributing to pay disparity.” JA38.

For example, Altonji and Blank conclude that ““a large share of gender differentials
remains “unexplained” even after controlling for detailed measures of individual
and job characteristics.” [3249]. And Black, et al., focus their study on controlling
for geographical location as well as legitimate factors such as education. Dan A.
Black, Natalia Kolesnikova, Seth G. Sanders and Lowell J. Taylor, The Role of
Location in Evaluating Racial Wage Disparity, IZA Journal of Labor Economics,
2:2 (2013) at 1, 14.
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with employers, noting that racial and gender-based pay gaps “between otherwise
equivalent workers largely arise from gender and racial differences in the salary set
at hire.” JA300. Absent controverting evidence, the district court inappropriately
rejected her finding. Further, contrary to the district court’s assertion, JA39, the
cited article makes the same point as Dr. Madden that “women’s disadvantage in
starting salaries is greater than in current salaries.” JA300n.8 (citing Barry
Gerhart, Gender Differences in Current and Starting Salaries: The Role of
Performance, College Major and Job Title, Industrial and Labor Relations Review,
Vol. 43 no. 4 (April 1990) at 419) (noting that “lower starting salaries for women
seem plausible,” but the disadvantage seems likely to decline over time.”). As
Gerhart explains, at the time of initial hire, the gender gap is widest, narrowing
over time as the employer acquires better information about the employee and can
evaluate her worth on her merits and not on her prior salary. See id. at 427.

The district court similarly misunderstood Dr. Madden’s cite to a second
study on this same point. The study compared internal and external salaries in high
tech firms, concluding that women hired externally into a firm received lower
comparable salaries than both men and women who spent their careers at those
firms. That study concludes that external labor marketing hiring “has a negative

and significant effect on total direct compensation for female executives,” and that

32



Case: 18-2175 Document: 003113040982 Page: 40 Date Filed: 09/21/2018

“[t]he fact that more performance-relevant information is available [in the internal
labor market] probably explains why inequality diminishes.” Quintana-Garcia and
Marta M. Elvira, External Labor Market’s Effect on Executive Gender Pay Gap,
154-155. This study supports Dr. Madden’s point that when employers have
accurate performance-relevant information about employees, they will compensate
them better. It also supports the conclusion that prior salary history plays a
significant role in the wage gap. The district court expressed concern that the
article did not “directly support the conclusion that starting salaries influenced
subsequent salaries.” JA39. But it is a commonsense proposition that an
employee’s starting pay influences subsequent pay.

In sum, City Council witnesses and Dr. Madden accounted for the extent to
which objective factors contribute to the wage gap, and — relying upon empirical
studies that the district court incorrectly claimed are missing from the record —
concluded that a portion of the gap is not explained by objective factors, but rather
can only be explained by reference to an individual’s race or gender. Further,
when hiring employers rely on tainted information, the wage gap is perpetuated,
but when employers have performance-relevant information, the gap is somewhat
mitigated. Therefore, the City sufficiently demonstrated that obtaining and using

salary history does perpetuate discriminatory wage inequity.
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2. The District Court Misapplied Intermediate Scrutiny and
Improperly Substituted Its Own Judgment for That of City
Council.

In addition to misreading and mistakenly rejecting Dr. Madden’s
overwhelming statistical evidence, the district court applied an inappropriate level
of scrutiny to the City’s legislative record as a whole, particularly where there has
been no discovery, and the district court did not even permit an evidentiary
hearing.

Judicial review of an ordinance that implicates the First Amendment “is not
a license to reweigh the evidence de novo, or to replace [legislators'] factual
predictions with [a court’s] own.” Turner |, 512 U.S. at 666. Rather, the court’s
“task 1s merely to determine whether the legislature has “drawn reasonable
inferences based on substantial evidence.” Turner Broad. Sys., Inc. v. F.C.C., 520
U.S. 180 (1997) (“Turner 11”) (internal quotation marks and citation omitted).
Further, “[t]he quantum of empirical evidence needed to satisfy heightened judicial
scrutiny of legislative judgments will vary up or down with the novelty and
plausibility of the justification raised.” Nixon v. Shrink Mo. Gov't PAC, 528 U.S.
377, 391 (2000)).

The district court paid mere lip service to the deference that a legislature’s
policymaking judgment requires. In the absence of any evidence to the contrary,

the district court rejected ample evidence offered by the City from many different
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sources that wage history reflects a discriminatory bias against women and
minority workers; and the district court rejected the entirely logical inference that
when employers obtain and use this skewed data to set new salaries, they
perpetuate its discriminatory effect. The district court was not entitled to ignore
this substantial evidence, which was not controverted by the Chamber, and
substitute its own opinions about the cause of and solution to a pressing, stubborn

public policy issue.

a)  Courts Do Not Require Direct Empirical Evidence to
Support Novel Solutions to Public Policy Issues.

Contrary to the district court’s suggestion, the City was not required to make
an empirical demonstration that a novel prohibition on inquiry and use of wage
history will eliminate the wage gap where no such proof is available. JA40.
(“Unlike in Florida Bar, there are no comprehensive studies demonstrating the
alleged harm—that the perpetuation of discriminatory salaries in subsequent
salaries contributes to a discriminatory wage gap.”).

Precedent allows legislatures to forecast and make plausible predictive
judgments when definitive empirical evidence is not available. Turner I, 512 U.S.
at 665. “Sound policymaking often requires legislators to forecast future events

and to anticipate the likely impact of these events based on deductions and
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inferences for which complete empirical support may be unavailable.” Id.; see
also Turner 1, 520 U.S. at 196.

A court must take novelty into account because as a policymaking branch,
the legislature’s job is to innovate and make predictive judgments. See id. The
Supreme Court has cautioned against requiring empirical demonstrations for novel
legislation, as “[a] municipality considering an innovative solution may not have
data that could demonstrate the efficacy of its proposal because the solution would,
by definition, not have been implemented previously.” City of Los Angeles v.
Alameda Books, Inc., 535 U.S. 425, 439-40 (2002) (applying Turner | deference to
decision of Los Angeles City Council). For this reason, “courts must accord
substantial deference to the predictive judgments of Congress.” Turner I, supra.

Further, in King v. Governor of the State of New Jersey, 767 F.3d 216, 238
(3d Cir. 2 014), overruled on other grounds by Nat'l Inst. of Family & Life
Advocates v. Becerra, 138 S. Ct. 2361 (2018) (“NIFLA™),® the New Jersey
legislature sought to prohibit counseling intended to change the sexual orientation

of gay and lesbian teens (“SOCE”) even though it lacked conclusive empirical

s NIFLA abrogated King because NIFLA found that unlike commercial speech,
professional speech is not a separate category of speech subject to its own “rule,”
I.e., intermediate scrutiny; NIFLA did not suggest that King’s intermediate scrutiny
analysis itself was flawed. See 138 S.Ct. at 2371.
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evidence that SOCE is harmful. But this court did not “constitutionally require[e]
[the legislature] to wait for conclusive scientific evidence before acting to protect
its citizens from serious threats of harm.” 767 F.3d at 239. Rather, the Court
accepted the legislature’s “highly plausible” judgment that SOCE could be harmful
to minors, and concluded that the statute “directly advanced” New Jersey’s stated
interest. 1d.

Similarly here, the City could not possibly possess demonstrative proof that
salary-question bans close the wage gap because there had never been one in effect
before; the Wage Equity Ordinance was the first salary-question ban to become
effective. See JA301 (Madden) (because new wave of laws restricting use of
salary history “have yet to come into effect, data are not yet available to evaluate
their effects.”). Where no wage-history ban was yet in effect, there was no
empirical evidence available to compare and definitively point to use of wage
history as a contributor to the wage gap. Cf. Alameda Books, 535 U.S. at 439-40
(no single use adult establishment existed in Los Angeles County as “control
group” that City could have studied and determined that crime rates are influenced
by multiple-use adult stores but not by single use stores).

Rather, the district court should have concluded that the robust legislative

record and post-enactment evidence were more than sufficient to support City
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Council’s predictive judgment that a salary history ban would directly advance the
City’s goal of pay equity. Instead, the district court penalized the City for the

novelty of its legislation.

b)  Courts Have Accepted Far Less Evidence to Justify
Speech Restrictions Than What the City Provided.

In rejecting consensus that wage history data is harmful, the district court
completely misunderstood the City’s burden: it required a scientific demonstration
that a novel piece of legislation will work, rather than proof of reasonable
inferences that it will work. JA36-40.1° No case has set the bar this high. Many
commercial speech restrictions have passed muster without empirical evidence
(which is not required), and with far less empirical and expert support than the City

provided here.

10 Although the district court maintains that it did not limit its analysis to the
information before City Council, it faults the City for not offering more empirical
evidence before passing the legislation. Compare JA61-62 n.9 and JA40 (“[T]he
record before City Council does not establish a clear connection between the
speech ... and the harm....”). This criticism is inconsistent with this Court’s
holding in Phillips v. Borough of Keyport, 107 F.3d 164 (3d Cir. 1997), which the
district acknowledged applies here. JA61-62 n.9. Phillips does not require a
factual basis “submitted to the legislative body prior to the enactment of the
legislative measure.” Id. at 178. This Court has “always found it acceptable for
individual legislators to base their judgments on their own study of the subject
matter of the legislation, their communications with constituents, and their own life
experience and common sense so long as they come forward with the required
showing in the courtroom once a challenge is raised.” Id.
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As the Supreme Court observed in Florida Bar v. Went for It, Inc., 515 U.S.
618, 628-29 (1995), the Court is flexible in the amount and type of evidence
required to uphold speech restrictions. It “has permitted litigants to justify speech
restrictions by reference to studies and anecdotes pertaining to different locales
altogether [citation omitted], or even, in a case applying strict scrutiny, to justify
restrictions based solely on history, consensus, and ‘simple common sense.’” 1d.
(citing Burson v. Freeman, 504 U.S. 191, 211 (1992)) (Blackmun, J., plurality
opinion)); see also Tennessee Secondary Sch. Athletic Ass'n v. Brentwood Acad.,
551 U.S. 291, 300 (2007) (upholding restriction of athletic recruiting) (“We need
no empirical data to credit TSSAA's commonsense conclusion that hard-sell tactics
directed at middle school students could lead to exploitation, distort competition
between high school teams, and foster an environment in which athletics are prized
more highly than academics.”).

The district court faulted the City for not adducing “years of testimony” like
Turner 11, JA40; a “106-page summary of a two-year study” like Florida Bar,
JA33, or nearly 40 years of reports and research, like King, JA40. By seeking
guantity over quality, the district court took the wrong approach. Those courts did
not purport to establish the minimum requirement to satisfy intermediate scrutiny.

Rather, they simply held that the records before them passed muster. Nixon
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rejected a similar assertion that the record there was deficient because the record in
a case concerning a similar piece of legislation was much larger.

“While Buckley's evidentiary showing exemplifies a sufficient justification for
contribution limits, it does not speak to what may be necessary as a minimum.”
528 U.S. at 391. Indeed, it would defy logic for courts to command local
legislatures to hold the likes of multiyear Congressional hearings like the ones in
Turner I1—a case involving legislation that preserved access nationwide to free
television programming for forty percent of U.S. residents by requiring cable
operations to effectively ensure the survival of local broadcast stations.

But more important, the district court failed to consider that many legislative
records lacking direct empirical evidence have passed muster with the Supreme
Court under intermediate scrutiny and even under strict scrutiny. For example:

(1) Central Hudson. Central Hudson did not require empirical data to support
the inference that the Public Service Commission’s prohibition on utility
advertising served its substantial interest in energy conservation. 447 U.S. at 569

(not citing empirical data to support commission’s inference that prohibiting utility
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advertising will improve conservation efforts); see also id. at 573-74 (Brennan, J.,
concurring, criticizing majority for not citing empirical data).!*

(2) Nixon. The Supreme Court upheld Missouri’s limits on campaign
contributions even though there was no legislative record because Missouri does
not preserve legislative records. 528 U.S. at 393. It was not a “close call” that the
state satisfied its evidentiary obligations even though the state lacked “empirical
evidence of actually corrupt practices or of a perception among Missouri voters
that unrestricted contributions must have been exerting a covertly corrosive
influence.” 1d. at 390-91.

The empirical evidence specifically not required in Nixon is exactly the type
of evidence required by the district court here. In Nixon, Missouri offered an
affidavit from a state senator who simply averred that contribution limits have ‘the
real potential to buy votes”; newspaper articles about large contributions
supporting inferences of impropriety; various anecdotes of Missouri politicians

who had been accused of or pled guilty to crimes in connection with activity for

1 The Court invalidated the prohibition under the fourth prong of Central Hudson,
finding that it swept too broadly because it prohibited even advertisements that
promote energy conservation. Id. at 569-70.
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contributors; and the mere fact that a large majority of Missouri voters voted for
the ban. Id.

(4) Florida Bar v. Went for It. This case upheld a Florida Bar Association
restriction prohibiting attorneys from using direct mail to solicit personal injury or
wrongful death clients within thirty days of an accident. The district court faulted
the City because allegedly unlike Florida Bar, here, “there are no statistics cited
and no extensive study.” JA33-34. That is simply not the case.

First, the City cited statistics. Dr. Madden relied upon extensive statistical
analysis and expert economic empirical study (and so did the AAUW) in order to
guantify the amount of the wage gap that cannot be explained by objective factors.
And second, as the opinion reveals, the evidence in Florida Bar was not nearly as
“comprehensive” or direct as the district court assumed. JA40. Unlike the
academic studies cited by Dr. Madden, the Florida Bar offered un-validated, non-
scientific surveys of citizens’ attitudes toward attorney advertising and their
negative opinions of attorneys because of such advertising. 515 U.S. at 640
(Kennedy, J., dissenting). Most survey questions did not even address direct mail
solicitation. Id. at 640-41. In addition, the surveys all concerned citizens’ opinions
about attorney solicitation. None addressed the purported purpose of the

regulation to protect grieving or injured individuals from harm and harassment by
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attorneys seeking business. Here, the district court failed to realize that Florida
Bar never required or relied upon empirical demonstration of the law’s success, but
rather, the case relied on background evidence showing that the harm at issue
(direct-mail solicitation) was real. That same rationale confirms the
constitutionality of the Ordinance here.*?

Recent Circuit decisions confirm the Supreme Court’s flexible approach to
sources of evidence to support a speech restriction under intermediate scrutiny:

(1) Heffner v. Murphy, 745 F.3d 56, 92 (3d Cir. 2014). This Court upheld a
restriction upon unlicensed funeral salespersons’ ability to sell pre-need funeral
services because “the potential for this evil to manifest itself in the context of sales
personnel being rewarded for exploiting the need to afford a loved one a ’proper’

or ‘respectful” burial or memorial is too obvious to require elaboration.” Id.

12 In addition, applying strict scrutiny, a plurality in Burson upheld a bubble
zone restricting political speech outside polling places in spite of a lack of
empirical evidence. 504 U.S. at 211. Only one witness testified for the state, and
she testified only that restrictions were needed inside a polling place without
addressing the need for speech bans outside the polling place. Id. at 217. The
plurality noted the impossibility of isolating the effect of the laws in order to prove
necessity, but it did not require such proof: “The fact that these laws have been in
effect for a long period of time also makes it difficult for the States to put on
witnesses who can testify as to what would happen,” and it would be difficult “to
isolate the exact effect of these laws on voter intimidation and election fraud.” Id.
at 208.
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(2) WV Ass'n of Club Owners & Fraternal Servs., Inc. v. Musgrave, 553 F.3d
292, 303-04 (4th Cir. 2009). The Fourth Circuit upheld a ban on advertising video
lottery machines based upon “valid sources of history, consensus, and common
sense.” ld. The Court opined that empirical evidence was not necessary and
accepted the inference that advertising would prey upon individuals prone to
gambling addiction, and that restricting advertisement would limit demand. 1d.

(3) Coyote Pub., Inc. v. Miller, 598 F.3d 592, 608 (9th Cir. 2010). The Ninth
Circuit upheld a prohibition on advertising legal brothels. The court relied upon
the “[c]ommon sense” notion that prohibiting advertisement would reduce demand
and thereby directly advance Nevada’s substantial interest in reducing the
“commodification” of sexual activity. Id.

In sum, these cases contradict the district court’s ruling that the City must
offer direct empirical demonstrations that the novel Ordinance will close the wage
gap where the City offered other evidence to support the logical inference that

employers’ acquisition and use of this data serves to perpetuate the problem.

C) The City Offered Ample Evidence to Support a
Logical Inference That Requesting and Using Wage
History Perpetuates the Wage Gap.

Because the district court misunderstood the City’s evidence and its

evidentiary burden, the court rejected the City’s inference (and the inference of
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multiple sources upon which the City relied) that use of wage history perpetuates
the wage gap. Thus, the district court incorrectly concluded that the City’s
evidence consisted of nothing more than “conclusory statements” and “educated
guesses.” JA36-40.

To summarize the plausibility of the inferences drawn and the support the
City provided for those inferences:

(1) Dr. Madden and the experts she cites established empirically that a
significant, quantifiable portion of the wage gap is explained by race and gender,
I.e., cannot be explained by objective factors. See supra Subsection I.B.1. The
Chamber produced no evidence, expert or otherwise, to the contrary.

(2) Employers request and use this tainted data as a factor in making salary
determinations. The Chamber itself “often bases an initial compensation package,
at least in part, on the applicant’s current or previous Compensation package,”
JA216, and its members also use it for this purpose. See supra, note 6. Indeed, the
Chamber admitted that a restriction on using prior salary to make salary
determinations would cause its members irreparable harm, thereby attesting to the

commonality of the practice. JA223.13

13 In addition, Terry Fromson discussed Equal Pay Act cases in which
employers set salary offers to track prior salary, resulting in gender inequities.
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(3) Experts in many different fields have concluded that because wage history
data is tainted by race and gender, using it to set salaries has a harmful
discriminatory impact. These experts include:

a) Courts. An en banc panel of the Ninth Circuit had no trouble concluding
that consideration of salary history “allow[s] employers to capitalize on the
persistence of the wage gap and perpetuate that gap ad infinitum.” Rizo, 887 F.3d
at 456-57. Rizo holds that “[p]rior salary does not fit within the catchall exception
[in the Equal Pay Act] because it is not a legitimate measure of work experience,
ability, performance, or any other job-related quality,” and “may well operate to

perpetuate the wage disparities prohibited under the Act.” Id. Rizo characterizes

prior salary as “a second-rate surrogate that likely masks continuing inequities.” Id.
at 457.14

b) Dr. Madden and her sources. As Dr. Madden explained, salary histories are
a “tainted” criterion that serve to perpetuate the effects of past discrimination”

because “applicants from the majority group have a higher prior salary, given their

JA268. One case concerned Boeing Corporation, which stopped the practice after
settling. JA268. She also discussed the pay plan in Rizo, which the court held was
discriminatory because it relied upon prior salary. 1d.

14 The City brought Rizo to the district court’s attention, but it did not mention Rizo.
See ECF 87.
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objective credentials, than do identically qualified applicants from groups subject to
discriminatory treatment.” JA297. Therefore, “[c]onsideration of prior salary in
the hiring process is comparable to hiring by using racially or gender-biased
requirements, not necessary to the job, to screen applicants differently by race or
gender.” Id. Further, because prior salary does not directly and solely correlate
with performance and ability for both majority and minority workers, the use of
prior salary history in determining whom to hire or in setting salaries “lead[s] to
differential hiring and pay for applicants from groups subject to discrimination
because of their race, gender, or ethnicity.” Id. In other words, if employers use
prior salary to “value” employees, they will underassess female and minority
candidates and offer them lower starting salaries. JA306.
c) Policy experts

(i) Terry Fromson, Women’s Law Project: As Fromson observed, one
contributor to unequal pay is that employers use wage history to set pay. JA268.
She elaborated that even when women are hired to perform substantially similar
jobs and have comparable qualifications, reliance on wage history can keep women
stuck at a lower rate of pay because “a woman’s prior pay is often set based upon a

sex discriminatory assessment of her worth.” Id.
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(if) Rue Landau, Executive Director of the Philadelphia Commission on
Human Relations: “It stands to reason that the practice of asking about an
applicant’s wage history during the hiring process can perpetuate wage inequality,
low wages and poverty.” JA263-64.

(iii) Jovida Hill

A restriction on inquiry into salary history would give women “a better
chance at improving [their] salary prospects by removing pay bias, rather than
languishing in the lower rungs of the income ladder.” JA265-66.

(iv) Victoria Budson, Harvard’s Kennedy School of Government

“We can’t only move things forward once we’ve tested them. . .. What we
know is when women—and particularly women and men of color—get hired,
people are more likely to underpay them. And when you peg your offer and salary
based on what someone’s made in their last employment, you then replicate
whatever discrimination people have faced in prior jobs.” JA323-26.

d) EEOC. The EEOC Compliance Manual recognizes that “prior salaries of job
candidates can reflect sex-based compensation discrimination,” and that setting

salaries based on wage history “perpetuates ‘inequality in compensation among
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genders.”” In addition, the EEOC encourages employers to take steps to
eliminate “discriminatory pay gaps on the basis of prior salary.”!®

e) Dr. Madden offered additional evidence that use of wage history perpetuates
the wage gap. She described academic studies demonstrating that when women
are employed longer by a particular employer, the wage gap shrinks. See supra,
Subsection 1.B.1. Experts infer from these studies that the gap closes because
employers are able to base salary more upon a longstanding employee’s abilities
and less upon her prior salary. Id.

f) Other Governments

Other states and cities perceived a need for additional measures to attack pay

inequity and concluded that restricting access to wage history would reverse

15 EEOC Compliance Manual, Compensation Discrimination § 10-1V.F.2. g (Dec.
5, 2000), https://www.eeoc.gov/policy/docs/compensation.html).

The district court discounted this citation because the Manual acknowledges
that under the Equal Pay Act, if employers consider other factors in addition to
prior salary in setting pay, they can justify use of prior salary under the Act. JA63
n.14. Rizo indicates the strong disagreement amongst Circuits on this issue. But in
any event, Equal Pay Act requirements are not relevant. What is relevant is that
both the EEOC Manual and Rizo acknowledge that use of prior salary can
incorporate past discrimination and perpetuate the wage gap.

1 A message from the Chair, Post from Jenny R. Yang, April 13, 2015,
https://www.eeoc.gov/policy/docs/compensation.html.
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perpetuation of the wage gap.!” Cf. Nixon, 528 U.S. at 394 (considering voters’
passage of Missouri campaign contribution limits as evidence supportive of need
for such limits).

In sum, where various types of experts recognize the discriminatory nature
of wage history; and they conclude that requesting and relying upon wage history
to set salary offers perpetuates the wage gap, the district court erred in restricting
all of these well-grounded opinions, particularly where it chose not to grant a
hearing to resolve any potentially key disputed facts here.

The City’s well-supported inference is distinguishable from those cited by
the district court. JA36. Rubin v. Coors Brewing Co., 514 U.S. 476, 488-89
(1995), questioned a federal agency’s inference that regulations prohibiting beer
companies from advertising alcohol content on beer labels could prevent a
“strength war” that would encourage consumers to drink more alcohol. The Court
based its conclusion solely upon the regulatory scheme’s “overall irrationality”

because the restriction only applied to beer, not wine and spirits, and because in

17 Hearing transcript at 16. The parties cited Council’s electronic version of the
transcript below:
http://legislation.phila.gov/transcripts/Public%20Hearings/lawngov/2016/1g112216

-pdf.
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most of the country, companies remained free to otherwise advertise alcohol
content. Id.

And in Pitt News v. Pappert, 379 F.3d 96, 107-08 (3d Cir. 2004), restrictions
upon alcohol advertisements in college newspapers failed for a similar reason. The
Commonwealth posited that a prohibition upon alcohol advertisements in student
newspapers would decrease underage alcohol consumption, but that supposition
was “counterintuitive and unsupported by any evidence [called to the Court’s]
attention” because students would “still be exposed to a torrent of beer ads” on
television and radio and in other publications available on campus. Id. at 107.

Finally, in Edenfield, the government failed to present any evidence
supportive of a need for a total ban on in-person solicitation by accountants other
than a self-serving statement by a legislator—not even adducing “any anecdotal
evidence.” 507 U.S. at 771-72. Here, by contrast, Council’s evidence-based
prediction—necessarily predictive because the Ordinance breaks new ground—is
entitled to deference, and as such it advances the City’s interest in a sufficiently
“direct and material” way.

None of these cases apply. The logic that if employers rely upon prior salary
history data that is tainted by race and gender to set new salary offers, those offers

will reflect that taint, is unassailable. It is a logical inference that experts in many
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fields have made. The district court had no basis to reject those expert opinions
and find that the Ordinance does not directly advance the City’s goal of promoting
pay equity. The City sustained its burden of supporting the Ordinance, and the
district court erred in finding that the City would likely not be successful in doing

SO.

C. Evenif the City Did Not Sustain Its Burden of Proving Direct
Advancement as a Matter of Law, the District Court Erred in
Rejecting the City’s Evidence Without a Hearing.

For the reasons set forth above in Subsection 1.B., the district court erred as a
matter of law in concluding that the Ordinance is likely unconstitutional. In the
alternative, the district court erred because it denied the City’s request for a hearing
and proceeded to determine likely unconstitutionality by rejecting the factual basis
for Dr. Madden’s conclusion, as well as by rejecting bases for inferences drawn by
other witnesses and sources cited by the City.

While district courts are not required to conduct a hearing in order to resolve
a motion for a preliminary injunction, this Court has noted that it “may be
improper to resolve a preliminary injunction motion on a paper record alone; [and]
where the motion turns on a disputed factual issue, an evidentiary hearing is
ordinarily required.” Arrowpoint, 793 F.3d at 324 (reversing denial of preliminary
injunction for failure to hold hearing) (citing Kos, 369 F.3d at 719 n. 16)).
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Here, the district court essentially created a factual dispute with Dr. Madden
as to the content of her sources, and it questioned the validity of other sources the
City cited for their determination that obtaining and using wage history is harmful
and perpetuates discrimination. It was improper for the district court to dispute the
factual content of the articles cited by Dr. Madden and question the validity of
other pieces of the City’s evidence, without conducting an evidentiary hearing to
resolve those disputes.

The Chamber submitted fourteen affidavits objecting to the Ordinance; the
City submitted extensive evidence, as detailed herein, supporting the basis of and
need for the Ordinance, along with a request to dispute the factual basis of the
Chamber’s affidavits through cross-examination and by obtaining access to the
salary setting policies discussed therein. Simply put, the City was entitled to a
hearing before the district court resolved this matter by rejecting the basis of every

bit of evidence the City submitted.
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D. Inthe Alternative, Because the Inquiry Provision Concerns
Unlawful Activity, It Is Unprotected Speech Under the First
Prong of Central Hudson.

While there is no need for the Court to address the district court’s threshold
ruling under the first prong of Central Hudson, the district court erred in reaching
this conclusion as well. The First Amendment does not protect wage-history
queries because they are “related to illegal activity” under the Ordinance. See 447
U.S. at 563-64 (citing Pittsburgh Press Co. v. Human Relations Comm ’n., 413
U.S. 376 (1973)).

The district court rejected this argument because it mistakenly determined
that in order to be “related” to unlawful conduct within the meaning of Central
Hudson, restriction on inquiry must affect speech that always, and only applies to
conduct that the government has lawfully prohibited. See JA21. Because
admittedly, employers sometimes use salary history for purposes that the
Ordinance does not explicitly prohibit, the district court determined that the
Ordinance’s inquiry restriction is not sufficiently “related” to the conduct
prohibited under the reliance provision. Id. But perfect congruence is not required
in order for the restricted speech to “relate to” the activity prohibited.

As Central Hudson explained, while commercial speech is less protected

than core speech, it is constitutionally protected because it serves an “informational
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function.” 447 U.S. at 563-64 (citing First National Bank of Boston v. Bellotti, 435
U.S. 765, 783 (1978)). Where commercial speech strays from that informational
purpose, such as where commercial messages “do not accurately inform the public
about lawful activity,” or where commercial speech is “related to illegal activity,”
it is not protected at all. See id. (citing Pittsburgh Press, 413 U.S. at 388; see also
Village of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489, 496
(1982); Ragin v. New York Times Co., 923 F.2d 995,1002-03 (2d Cir. 1991).

In explaining why wage history inquiries relate to unlawful conduct and are
therefore unprotected, the City relied upon Pittsburgh Press below. The district
court incorrectly distinguished Pittsburgh Press for several reasons. First, it held
that the Ordinance in Pittsburgh Press was unchallenged, JA20, but while the
Chamber challenged the Reliance Provision here, the district court rejected that
challenge. Having concluded that the City is permitted to declare reliance on wage
history to be unlawful conduct, the court should have given its own ruling
credence.

Second, the district court incorrectly suggested that the Ordinance itself
cannot define the unlawful conduct at issue. JA21. Pittsburgh Press does not
stand for that proposition. In that case, the Court held that “help wanted”

advertisements listed in gender specific columns (i.e., “Male Help Wanted,”
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“Female Help Wanted”) were related to unlawful conduct, and therefore
unprotected, because they constituted “illegal commercial activity under

[Pittsburgh’s anti-discrimination] Ordinance.” Id. at 388 (emphasis supplied).

The advertisements did not technically prohibit women from applying for
“male” jobs. The newspaper even included a disclaimer that the ads were only
separated for purposes of convenience. Id. at 381. Nevertheless, the Human
Relations Commission found that the advertisements violated a provision in the
ordinance. 413 U.S. at 378. Thus, as the Court explicitly found, the illegal
conduct at issue was violation of the provision of the Ordinance prohibiting the
furtherance of discriminatory conduct. 1d. at 388; see also National Assoc. of
Tobacco Outlets, Inc. v. City of Providence, 731 F.3d 71, 78 (1% Cir. 2013)
(underlying unlawful conduct of promoting discounted cigarettes not inherently
unlawful).

Having mistakenly concluded that the Ordinance itself cannot define
unlawful conduct, the district court went on to impose a novel requirement that
speech is not related to the illegal conduct unless it relates solely to the illegal
conduct. It distinguished the City’s ordinance because “information gathered
through a wage history inquiry could be used for many activities other than relying

upon it to determine a salary.” JA26. While in the easiest cases, the speech will
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relate directly and solely to the illegal conduct, such a perfect match is not required
for a legally effective “relationship.”

Pittsburgh Press provides an obvious example: “We have no doubt that a
newspaper constitutionally could be forbidden to publish a want ad proposing a
sale of narcotics or soliciting prostitutes.” 413 U.S. at 388. But Pittsburgh Press
also recognized that a direct invitation to wholly illegal activity is not necessary in
order to establish a relationship between speech and conduct: “The illegality in this
case may be less overt, but we see no difference in principle here.” Id. Thus,
even though gender-segregated advertisements did not actually restrict hiring on
the basis of gender, the Court found a sufficient relationship because segregated
advertisements facilitate discriminatory conduct. Id. at 383 & n.7.

In addition, in Village of Hoffman Estates, the Supreme Court upheld a
township’s prohibition on expressive marketing of paraphernalia — even though
much of the paraphernalia, such as pipes, could also have been used to engage in
other, lawful activity -- because the marketing related to the unlawful activity of
drug use. 455 U.S. at 496.

In many cases, the targeted commercial context is not a broadly illegal

activity such as prostitution or using illegal drugs; but the manner of engaging in
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an activity may also render it unlawful.'® Here, the Ordinance clearly defined the
underlying commercial transaction as the setting of employee salaries through
reliance on their wage history. The speech that directly supports it, the inquiry
seeking salary history, is commercial speech that relates to the unlawful activity of
reliance on wage history. Further, while Chamber members assert that they use
wage history for other purposes, they admit that they use it to make salary
determinations, a purpose prohibited under the Ordinance. See supra, note 6;
JA226 (Chamber averring that members harmed if they cannot use wage history to
make salary determinations).

Other laws demonstrate this close relationship between requesting
information and a prohibition upon relying on that information. See 42 U.S.C. §
12112(d) (no pre-employment inquiry into disability unless it concerns job-related
functions); 42 U.S.C. § 2000ff (employer requests for genetic history generally
prohibited); 43 P.S. 955(b)(1) (prohibiting employers from making pre-

employment inquiries concerning race, gender, disability, etc.). The district court’s

1 Katt v. Dykhouse, 983 F.2d 690 (6" Cir. 1992), cited by the district court, is
distinguishable. Katt rejected Michigan’s assertion that it could prohibit speech
concerning an insurance transaction because the underlying transaction was legal
in Florida, where the transactions took place. Id. at 697.
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requirement for perfect congruence is unsupported and the inquiry provision

clearly relates to the prohibited activity.

Il.  This Court Should Reverse the Injunction Because the District Court
Applied Its Erroneous Determination of Likely Constitutional Harm to
Find That the Chamber Satisfied the Remaining Factors for Obtaining
Injunctive Relief.

In analyzing the other elements for establishing entitlement to injunctive
relief, the district court depended upon its flawed finding that the Chamber was
likely to succeed on the merits and prove constitutional harm. JA50-53.
Therefore, this Court should find that the Chamber failed to meet those elements

for enjoining the Ordinance.

I11. This Court Can Reach the Final Prong of Central Hudson and Find
That the Ordinance’s Inquiry Prohibition is No More Extensive than
Necessary to Advance the City’s Substantial Interest.

The district court did not address the fourth prong of Central Hudson.
However, where the district court — with the Chamber’s urging -- chose to base its
decision on solely legal grounds, this Court can reach the issue and find in our
favor without the need for a remand. The Court should do so because as the
Supreme Court has recognized, “the third and fourth prongs of the test complement

each other,” and “the four factors of the analysis are ‘not entirely discrete.

Heffner, 745 F.3d at 92 n. 31 (citations omitted). Should the Court find it cannot
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resolve this issue on the record before it, it should remand to allow for the
evidentiary hearing and discovery requested by the City.

Where the Ordinance prohibits a single question, and it allows employers to
rely on wage history data when the employee decides it is in her interest to disclose
it, the Ordinance’s restriction on wage history inquiries is not more extensive than
necessary to promote the City’s interest in reducing wage inequity.

This element does not require the City to employ “the least restrictive means
conceivable,” but rather, the City must only demonstrate “narrow tailoring of the
challenged regulation to the asserted interest.” ... ‘a fit that is not necessarily
perfect, but reasonable; that represents not necessarily the single best disposition
but one whose scope is in proportion to the interest served.”” Greater New
Orleans Broad. Ass'n, Inc. v. United States, 527 U.S. 173, 188 (1999); Board of
Trustees of State Univ. of New York v. Fox, 492 U.S. 469, 480 (1989). The
Supreme Court eschews a least restrictive means test out of concern that this level
of scrutiny interferes with legislative policy choices. See Fox, 492 U.S. at 479-80
(within bounds of narrow tailoring, “we leave it to governmental decisionmakers to
judge what manner of regulation may best be employed.”).

The Ordinance is narrowly tailored. It prohibits one question, on one

subject, by an employer to a prospective employee. As supporting regulations
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clarify, an employer/interviewer may still solicit information about experience,
prior job responsibilities, education, salary expectation, or any other subject that is
relevant to job performance and to determining the employee’s value in the
marketplace. JA328. The Inquiry Provision only prohibits a question that
employers too often rely upon as a convenient short cut to determine the lowest
salary that an employee will accept, and which elicits tainted data of questionable
value in evaluating the comparative value of applicants. JA296-97 (issue is not
whether wage history is “cheap” source of information; rather, issue is that in
addition to skills and performance, “widespread discrimination” affects wage
history).

In the court below, the Chamber suggested the City could employ less
restrictive means, but those suggestions are deficient. For example, while the
Chamber suggested the City should simply more vigorously enforce wage
discrimination laws, the complicated network of longtime, existing laws has not
closed the wage gap. JA299-300 (Madden). The City is not required to keep
trying the same approach that has not completely remediated the problem.

The Chamber also suggested a non-mandatory approach of encouraging

employers to self-evaluate wage equity. The same could be said of any law.
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Where the City is attacking an important problem, it is not constitutionally required
to choose to ask employers to comply rather than requiring them to do so.

The Chamber also asserted that the Ordinance overreached because it
restricts employers from inquiring about wage history even when the employer
seeks to recruit a valuable employee with a lucrative offer. But the Ordinance
allows for voluntary disclosure, and certainly a highly valued employee would
know her position in the market and disclose voluntarily. Intermediate scrutiny
only requires a “reasonable” fit, not a “perfect” fit, and therefore, the Ordinance
need not serve our interest by remedying discrimination in every single instance.
King, 767 F.3d at 240.

Finally, the Chamber faulted the Ordinance as under-inclusive because of
the voluntary disclosure provision. There is no requirement that the City address
every situation that might cause harm. Central Hudson does not require that [a
measure] redress the harm completely.” Mariani v. United States, 212 F.3d 761,
774 (3d Cir. 2000). The City may choose to regulate only “part” of the speech that
causes harm. Id. And here, the City made the wise choice to allow the employee
to control access to the information.

In sum, Council has determined, with ample evidentiary support, that past

salary is overly emphasized in setting future salaries, perpetuating past
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discrimination in the workplace. Thus, Council reasonably sought to eliminate it,
as fully as possible, from all salary decisions, so that the playing field going

forward can be more level.

CONCLUSION

Despite the City’s provision of expert opinions, academic studies, and other
empirical evidence establishing that wage history is tainted by differences only
explainable by race and gender, the district court erroneously enjoined the Inquiry
Provision. The district court ruled from a faulty premise that the City did not
establish a direct link between employer’s consideration of tainted wage history
and perpetuation of the wage gap. Itis entirely logical to conclude that relying
upon that tainted information to set salaries embodies and perpetuates these
differences that already exist. For the foregoing reasons, the district court erred in

granting a partial injunction.
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The City and its agency, the Philadelphia Commission on Human Relations,

respectfully request that this Court reverse the district court’s Order enjoining the

City from enforcing the Inquiry Provision. In the alternative, the City respectfully

requests that the Court remand the matter to the district with instructions to

conduct a hearing on the Motion for Preliminary Injunction.

Dated: September 21, 2018

Respectfully submitted,

CITY OF PHILADELPHIA LAW DEPT.
Marcel S. Pratt, City Solicitor

[s/ Jane Lovitch Istvan

By: Jane Lovitch Istvan

Chief Deputy City Solicitor, Appeals Unit
Benjamin Field

Deputy City Solicitor, General and
Affirmative Litigation Unit

Martha Johnston, Senior Attorney,
Legislation Unit

Attorneys for Appellants/Cross-Appellees

City of Philadelphia & Philadelphia
Commission on Human Relations
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IN THE UNITED STATES DISTRICT COURT FOR
THE EASTERN DISTRICT OF PENNSYLVANIA

THE CHAMBER OF COMMERCE
FOR GREATER PHILADELPHIA,
Plaintiff,
: Civil Action
V. X No. 17-1548

CITY OF PHILADELPHIA,

PHILADELPHIA COMMISSION

ON HUMAN RELATIONS,
Defendants.

NOTICE OF APPEAL

Notice is hereby given that Defendants in the above-captioned case, the City of
Philadelphia and the Philadelphia Commission on Human Relations, appeal from the Order and
Opinion entered on April 30, 2018, by the United States District Court for the Eastern District of
Pennsylvania (Goldberg, J.), granting in part Plaintiff’s Motion for a Preliminary Injunction,
without the benefit of a hearing and discovery, by enjoining the City from enforcing § 9-
1131(2)(a)(i) of The Philadelphia Code. See 28 U.S.C. § 1292(a)(1) (providing for interlocutory
appeal of granting of injunction).

CITY OF PHILADELPHIA LAW DEPT.
MARCEL S. PRATT, City Solicitor

Date: May 25, 2018 [s/ Jane Lovitch Istvan
BY: Jane Lovitch Istvan
Chief Deputy City Solicitor, Appeals
1515 Arch Street — 17" Floor
Philadelphia PA 19102-1595
(215) 683 — 5014
Counsel for City of Philadelphia
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CERTIFICATE OF SERVICE

| certify that | electronically filed and served this Notice of Appeal by ECF on May 25,
2018, where it is available for viewing and printing.

/sl Jane Lovitch Istvan

Jane Lovitch Istvan, Appeals
City of Philadelphia Law Dept.
17th Floor, One Parkway Bldg.
Philadelphia, PA 19102-1595
(215) 683 — 5014

Attorney for Defendants/Appellants
City of Philadelphia and
Philadelphia Commission on Human
Relations
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THE CHAMBER OF COMMERCE
FOR GREATER PHILADELPHIA,
individually and on behalf of its members,

Plaintiff,
Civil Action No. 17-1548 (MSG)

V.

CITY OF PHILADELPHIA and
PHILADELPHIA COMMISSION ON
HUMAN RELATIONS,

Defendants.

NOTICE OF APPEAL
Notice is hereby given that Plaintiff The Chamber of Commerce for Greater Philadelphia
appeals to the United States Court of Appeals for the Third Circuit from the Memorandum
Opinion and Order, entered April 30, 2018, granting in part and denying in part Plaintift’s

Motion for a Preliminary Injunction (ECF Nos. 89, 90).

Dated: May 25, 2018 Respectfully submitted,

/s/ Miguel A. Estrada
Marc J. Sonnenfeld (PA Bar #17210) Miguel A. Estrada (admitted pro hac vice)
Franco A. Corrado (PA Bar #91436) Amir C. Tayrani (admitted pro hac vice)
MORGAN, LEwWIS & Bockius LLP GIBSON, DUNN & CRUTCHER LLP
1701 Market Street 1050 Connecticut Avenue, N.W.
Philadelphia, PA 19103 Washington, D.C. 20036
Telephone: (215) 963-5000 Telephone: (202) 955-8500
Fax: (215) 963-5001 Fax: (202) 467-0539
marc.sonnenfeld@morganlewis.com mestrada@gibsondunn.com
franco.corrado@morganlewis.com atayrani@gibsondunn.com

Attorneys for Plaintiff The Chamber of Commerce for Greater Philadelphia
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CERTIFICATE OF SERVICE

I hereby certify that on this 25th day of May, 2018, I caused to be electronically filed the
foregoing Notice of Appeal with the Clerk of the Court for the United States District Court for
the Eastern District of Pennsylvania using the CM/ECF system, which will then send a
notification of such filing to the following:

Marcel S. Pratt

Jane Lovitch Istvan

Nicole S. Morris

Benjamin H. Field

CITY OF PHILADELPHIA LAW DEPARTMENT
1515 Arch Street, 16th Floor
Philadelphia, PA 19102
Telephone: (215) 683-5014
marcel.pratt@phila.gov
jane.istvan@phila.gov
nicole.morris@phila.gov
benjamin.field@phila.gov

Date: May 25, 2018

/s/ Miguel A. Estrada

Miguel A. Estrada (admitted pro hac vice)
GIBSON, DUNN & CRUTCHER LLP

1050 Connecticut Avenue, N.W.
Washington, D.C. 20036

Telephone: (202) 955-8500
mestrada@gibsondunn.com
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THE CHAMBER OF COMMERCE
FOR GREATER PHILADELPHIA, X
individually and on behalf of its members, . CIVIL ACTION
Plaintiff,
V. : No. 17-1548
CITY OF PHILADELPHIA and
PHILADELPHIA COMMISSION ON
HUMAN RELATIONS,

Defendants.

ORDER

AND NOW, this 30th day of April, 2018, upon consideration of “Plaintiff’s Motion for a
Preliminary Injunction” (Doc. No. 32), “The City of Philadelphia’s Memorandum of Law in
Opposition to Motion for Preliminary Injunction and in Support of a Request for a Hearing on
the Motion” (Doc. No. 63), “Plaintiff’s Reply Memorandum of Law in Support of Plaintiff’s
Motion for a Preliminary Injunction and in Opposition to the City’s Request for an Evidentiary
Hearing” (Doc. No. 79), “The City of Philadelphia’s Surreply in Opposition to Motion for
Preliminary Injunction and in Support of a Request for Discovery and a Hearing on the Motion”
(Doc. No. 81), and following Oral Argument held on February 1, 2018, and in accordance with

the accompanying Memorandum Opinion,! it is hereby ORDERED that:

! I have also considered “Brief of Amici Curiae Chamber of Commerce of the United

States of America, the Pennsylvania Chamber of Business and Industry, the Pennsylvania
Manufacturers’ Association, and the National Federation of Independent Business Small
Business Legal Center in Support of Plaintiff’s Motion for a Preliminary Injunction” (Doc. No.
46), “Brief of Amici Curiae the African-American Chamber of Commerce of Pennsylvania, New
Jersey and Delaware and the Latino Coalition in Support of Plaintiff’s Motion for a Preliminary

1
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- “Plaintiff’s Motion for a Preliminary Injunction” (Doc. No. 32) is GRANTED in part
and DENIED in part.

- Defendants are ENJOINED from implementing § 9-1131(2)(a)(i) of The Philadelphia
Code.

- The Motion is DENIED as to § 9-1131(2)(a)(ii) of The Philadelphia Code.

- The preliminary injunction shall not issue until Plaintiff posts a bond in the amount of

$100.

BY THE COURT:

/s/ Mitchell S. Goldberg

Mitchell S. Goldberg, J.

Injunction” (Doc. No. 54), “Brief of Washington Legal Foundation as Amicus Curiae in Support
of Plaintiff’s Motion for a Preliminary Injunction” (Doc. No. 59), “Brief of Amici Curiae
Women’s Law Project and 27 Organizations Dedicated to Gender Wage Equity in Support of
Defendants’ Opposition to Plaintiff’s Amended Motion for a Preliminary Injunction” (Doc. No.
69), and “Brief of Amici Curiae American Civil Liberties Union and American Civil Liberties
Union of Pennsylvania in Support of Defendants’ Opposition to Plaintiff’s Amended Motion for
a Preliminary Injunction.” (Doc. No. 77).
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

THE CHAMBER OF COMMERCE
FOR GREATER PHILADELPHIA, X
individually and on behalf of its members, . CIVIL ACTION
Plaintiff,
V. : No. 17-1548
CITY OF PHILADELPHIA and
PHILADELPHIA COMMISSION ON
HUMAN RELATIONS,

Defendants.

Goldberg, J. April 30, 2018

MEMORANDUM OPINION

Responding to the problem of wage inequality for women and minorities, the City of
Philadelphia has enacted an ordinance amending Title 9 of The Philadelphia Code to include
provisions on wage equity. The ordinance has two parts. First, it prohibits an employer from
inquiring about a prospective employee’s wage history (“the Inquiry Provision”); and second, it
makes it illegal for an employer to rely on wage history “at any stage in the employment
process” to determine a salary for an employee (“the Reliance Provision™). The basic premise of
the law’s prohibitions is that allowing employers to formulate job offers based on prior salaries
that are historically lower for women and minorities perpetuates the wage inequity problem.

Plaintiff, the Chamber of Commerce for Greater Philadelphia (“the Chamber”),® on

behalf of itself and several of its members including Comcast Corporation, Children’s Hospital

JA 0007
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of Philadelphia, and Bittender Construction, seeks a preliminary injunction, arguing that both the
Inquiry and Reliance Provisions violate the First Amendment’s free speech clause.

While the City of Philadelphia’s efforts in passing the ordinance are certainly laudable, |
conclude that the Inquiry Provision violates the First Amendment’s free speech clause.
Consequently the Chamber’s Motion for a Preliminary Injunction as to that portion of the
Ordinance will be granted. Because | conclude that the Reliance Provision does not implicate
speech, and thus the First Amendment, the Chamber’s Motion as to that portion of the ordinance
will be denied.

FACTUAL AND PROCEDURAL BACKGROUND?

As of 2015, women in Pennsylvania earn 79 cents for every dollar a man earns, and
African American women earn 68 cents for every dollar a man earns. Phila. Code. § 9-
1131(1)(a) (citing United States Census Bureau Report 2015). As | note throughout this
Opinion, the existence of this wage gap is not disputed.

The City of Philadelphia has endeavored to diminish the wage gap in Philadelphia
through amendment of Title 9 of The Philadelphia Code to include provisions on wage equity
(“the Ordinance™).®> The relevant portions of the Ordinance are codified at Philadelphia Code

§ 9-1131 and state:

JA 0008
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§ 9-1131. Wage Equity.

(2) Prohibition on Inquiries into Wage History.

(@) It is an unlawful employment practice for an employer, employment

agency, or employee or agent thereof:

(i) To inquire about a prospective employee’s wage history, require
disclosure of wage history, or condition employment or
consideration for an interview or employment on disclosure of
wage history, or retaliate against a prospective employee for failing
to comply with any wage history inquiry or for otherwise opposing
any act made unlawful by this Chapter.

(if) To rely on the wage history of a prospective employee from
any current or former employer of the individual in determining
the wages for such individual at any stage in the employment
process, including the negotiation or drafting of any employment
contract, unless such applicant knowingly and willingly disclosed
his or her wage history to the employer, employment agency,
employee or agent thereof.

(b) This subsection (2) shall not apply to any actions taken by an
employer, employment agency, or employee or agent thereof, pursuant to
any federal, state or local law that specifically authorizes the disclosure or
verification of wage history for employment purposes.

(c) For purposes of this Section 9-1131, “to inquire” shall mean to ask a
job applicant in writing or otherwise, and “wages” shall mean all earnings
of an employee, regardless of whether determined on time, task, piece,
commission or other method of calculation and including fringe benefits,
wage supplements, or other compensation whether payable by the
employer from employer funds or from amounts withheld from the
employee’s pay by the employer.

1d. § 9-1131(2).

Employers who violate the Ordinance are subject to civil and criminal penalties,

including compensatory damages, up to $2,000 in punitive damages per violation, and an

additional $2,000 and 90 days’ incarceration for a repeat offense. 1d. 8§ 9-1105(1)(c)-(d), 9-

1121(2).
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Introduced in September 2016, the Ordinance was the subject of a hearing before
Philadelphia City Council’s Committee on Law and Government on November 22, 2016. After
the Committee reported the bill favorably, it was unanimously passed on December 8, 2016. The
Ordinance was signed into law by the Mayor of Philadelphia on January 23, 2017 and was
scheduled to take effect on May 23, 2017.* The Ordinance relies on the following findings:

(@) In Pennsylvania, women are paid 79 cents for every dollar a man makes,

according to a United States Census Bureau 2015 report. Women of color are paid

even less. African American women are paid only 68 cents to the dollar paid to a

man, Latinas are paid only 56 cents to the dollar paid to men, and Asian women
are paid 81 cents to the dollar paid to men.

(b) The gender wage gap has narrowed by less than one-half a penny per year in

the United States since 1963, when the Congress passed the Equal Pay Act, the

first law aimed at prohibiting gender-based pay discrimination, according to the

National Committee on Pay Equity.

(c) In August of 2016, Massachusetts became the first state to enact a law

prohibiting employers from seeking or requiring a prospective employee’s wage

history.

(d) Since women are paid on average lower wages than men, basing wages upon a

worker’s wage at a previous job only serves to perpetuate gender wage

inequalities and leave families with less money to spend on food, housing, and

other essential goods and services.

Id. 8 9-1131(1). Finding (d)—that setting salaries based on previous employment wages
perpetuates gender wage inequalities—is the central issue in this case.’

On April 6, 2017, the Chamber, filed a Complaint and a motion for a preliminary
injunction against the City of Philadelphia and the Philadelphia Commission on Human
Relations (“the PCHR”) (collectively, “the City”), primarily averring that the Ordinance violates
the First Amendment rights of employers. 1 dismissed the Chamber’s original Complaint for

lack of standing on May 1, 2017, allowing the Chamber to file an amended complaint. On June

13, 2017, the Chamber filed the Amended Complaint and refiled its Motion for a Preliminary
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Injunction (“Motion”). Following extensive briefing, I held oral argument on the Motion on
February 1, 2018.°

LEGAL STANDARD - PRELIMINARY INJUNCTIONS
IN FIRST AMENDMENT CASES

A preliminary injunction is an extraordinary remedy. Instant Air Freight Co. v. C.F. Air

Freight, Inc., 882 F.2d 797, 800 (3d Cir. 1989). As such, the granting of preliminary injunctive
relief is restricted to limited circumstances. Id. In order to obtain a preliminary injunction, a
plaintiff must establish four elements:

(1) the likelihood that the plaintiff will prevail on the merits at final hearing;

(2) the extent to which the plaintiff is being irreparably harmed by the conduct

complained of; (3) the extent to which the defendant will suffer irreparable harm

if the preliminary injunction is issued; and (4) the public interest.

A.T.&T. Co. v. Winback & Conserve Program, Inc., 42 F.3d 1421, 1427 (3d Cir. 1994) (internal

citations omitted) (quoting Merch. & Evans, Inc. v. Roosevelt Bldg. Prods., 963 F.2d 628, 632-

33 (3d Cir. 1992)). A party moving for a preliminary injunction must initially “meet the
threshold for the first two . . . factors,” and only if these “gateway factors” are met, should the

district court then consider the remaining two factors. Reilly v. City of Harrisburg, 858 F.3d

173, 178 (3d Cir. 2017), as amended (June 26, 2017). The court must then determine “in its
sound discretion if all four factors, taken together, balance in favor of granting the requested
preliminary relief.” Id. at 179.

The United States Court of Appeals for the Third Circuit recently clarified the standard

for a preliminary injunction in First Amendment cases in Reilly v. City of Harrisburg, 858 F.3d

173 (3d Cir. 2017), as amended (June 26, 2017). Typically, to obtain a preliminarily injunction,
the plaintiff has the burden of demonstrating a likelihood of success on the merits. The Third

Circuit explained in Reilly that in First Amendment cases, the government bears the burden of
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proof as to the constitutionality of a law, thus the plaintiff “must be deemed likely to prevail”
unless the government demonstrates the constitutionality of the law. Id. at 180 (quoting Ashcroft
v. ACLU, 542 U.S. 656, 666 (2004)). This is because “‘the burdens at the preliminary injunction
stage track the burdens at trial,”” and for First Amendment purposes the burden of demonstrating

the constitutionality of a law rests with the government. 1d. (quoting Gonzales v. O Centro

Espirita Beneficente Uniao do Vegetal, 546 U.S. 418, 429 (2006)).

In light of the above, the analysis in First Amendment cases proceeds as follows. The
initial burden of proving that a law restricts protected speech lies with the challenger. Id. at 180
n.5. The burden then shifts to the government to demonstrate the constitutionality of the
challenged restriction under the appropriate level of scrutiny. 1d. If the government is successful
in demonstrating constitutionality, “then the motion for a preliminary injunction fails because
there is no likelihood of success on the merits.” Id. If the government cannot establish that the
law is constitutional, the challenger must still demonstrate irreparable harm. 1d.

LEGAL ANALYSIS

The Chamber argues that both the Inquiry and Reliance Provisions of the Ordinance
violate the First Amendment, the Due Process Clause of the Fourteenth Amendment, the
Commerce Clause of the United States Constitution, and the Pennsylvania Constitution. Because
the Ordinance essentially has two parts, | will analyze each in turn.
I. Likelihood of Success on the Merits

A. The Inquiry Provision

The parties agree that the Inquiry Provision targets speech, and indeed it does—it forbids
employers from asking questions on a specific topic. The question is whether the Inquiry

Provision violates the First Amendment. As noted above, the burden for proving the
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constitutionality of the Inquiry Provision rests with the City. The parties disagree as to what type
of speech the provision regulates and thus what level of scrutiny should be applied in
determining the constitutionality of the provision. They also disagree as to the result when
scrutiny is applied.

1. What Type of Speech Does the Inquiry Provision Regulate?

The City urges that wage history inquiries are related to the economic interest of the
speaker and thus constitute commercial speech. The Chamber responds that the speech at issue
is not commercial speech.

In the seminal case of Central Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of N.Y.,

447 U.S. 557 (1980), the United States Supreme Court defined commercial speech as
“expression related solely to the economic interests of the speaker and its audience.” 1d. at 561.
Since then, the Court has stated that “core” commercial speech is “‘speech which does no more

than propose a commercial transaction.”” Bolger v. Youngs Drug Prods. Corp., 463 U.S. 60, 66

(1983) (quoting Va. State Bd. of Pharmacy v. Va. Citizens Consumer Council, Inc., 425 U.S.

748, 762 (1976)) (finding that informational pamphlets containing contraceptive advertisements
constituted commercial speech).

In U.S. Healthcare, Inc. v. Blue Cross of Greater Phila., 898 F.2d 914 (3d Cir. 1990), the

Third Circuit noted that “[cJommercial speech may be broadly defined as expression related to
the economic interests of the speaker and its audience, generally in the form of a commercial
advertisement for the sale of goods and services.” Id. at 933. The Third Circuit has identified
three questions courts should consider in determining whether speech is commercial: (1) “is the
speech an advertisement”; (2) “does the speech refer to a specific product or service”; and

(3) “does the speaker have an economic motivation for the speech.” Id. (citing Bolger, 463 U.S.
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at 66-67). The Third Circuit observed in U.S. Healthcare that “[a]n affirmative answer to all

three ‘provides strong support for the conclusion that the speech is commercial.”” 1d. (quoting
Bolger, 463 U.S. at 67). This inquiry “rests heavily on ‘the common sense distinction between
speech proposing a commercial transaction . . . and other varieties of speech.”” 1d. (quoting

Zauderer v. Office of Disciplinary Counsel, 471 U.S. 626, 637 (1985)).

Courts have interpreted the definition of commercial speech to include a broad range of

commercial-related expression. See, e.g., Valle Del Sol Inc. v. Whiting, 709 F.3d 808, 818-19

(9th Cir. 2013) (finding a provision making it unlawful for an occupant of a car to solicit or hire
a day laborer if the car blocks traffic implicated the day laborers’ commercial speech because

“the primary purpose of the communication is to advertise a laborer’s availability for work and

to negotiate terms of such work™); Campbell v. Robb, 162 F. App’x 460, 469-70 (6th Cir. 2006)

(finding a statement made by a landlord to a prospective tenant describing conditions of a rental
was “part and parcel to a rental transaction” and thus constituted “core” commercial speech);

Hyman v. City of Louisville, 132 F. Supp. 2d 528, 541-42 (W.D. Ky. 2001) (finding a doctor’s

advertisements were proposals of possible employment and thus constituted commercial speech),

vacated on other grounds, 53 F. App’x 740 (6th Cir. 2002); Nomi v. Regents for Univ. of Minn.,

796 F. Supp. 412, 417 (D. Minn. 1992), (finding that military recruitment “proposes a
commercial transaction [with] the purpose of . . . reach[ing] an agreement under which services

will be exchanged for compensation,” and thus constituted commercial speech), vacated on other

grounds, 5 F.3d 332 (8th Cir. 1993).
Here, the Inquiry Provision prohibits Philadelphia-based employers from asking potential
hires about their previous wage history. This inquiry occurs in the context of a job application or

job interview, both of which propose a commercial transaction, with the “purpose of . . .
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reach[ing] an agreement under which services will be exchanged for compensation.” Nomi, 796
F. Supp. at 417. Similar to the day laborer provision in Valle Del Sol, the Inquiry Provision
relates to attempts to hire and hiring, and thus “all affected speech is either speech soliciting a
commercial transaction or speech necessary to the consummation of a commercial transaction.”
709 F.3d at 818. While a wage history inquiry may not fit as neatly into the commercial speech
category as the advertisement for contraceptives in Bolger, it is akin because a wage history
inquiry occurs in the context of negotiating a job. Based upon this precedent, and the activity
affected by the Ordinance, | conclude that the Inquiry Provision regulates wage history inquiries,
which constitute commercial speech.

2. What Level of Scrutiny Applies?

The City submits that laws regulating commercial speech are subject to intermediate

scrutiny under Central Hudson. Citing to the Supreme Court’s decisions in Sorrell v. IMS

Health, Inc., 564 U.S. 552 (2011) and Reed v. Town of Gilbert, 135 S. Ct. 2218 (2015), the

Chamber responds that even if the targeted speech is commercial, strict scrutiny, and not Central
Hudson’s intermediate scrutiny, applies because the Inquiry Provision is content and speaker
based.

The Supreme Court announced in Central Hudson that commercial speech receives

reduced protection because it transpires in an area traditionally subject to government regulation.

447 U.S. at 562-63; see also King v. Governor of the State of N.J., 767 F.3d 216, 234 (3d Cir.

2014). Commercial speech is “linked inextricably with the commercial arrangement it
proposes,” and thus “‘the State’s interest in regulating the underlying transaction may give it a

concomitant interest in the expression itself.”” King, 767 F.3d at 234 (quoting Edenfield v. Fane,

507 U.S. 761, 767 (1993)). The type of scrutiny applied to commercial speech has been labeled
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“intermediate scrutiny.” See id. at 234 (quoting Fla. Bar v. Went for 1t, Inc., 515 U.S. 618, 623-

24 (1995)).

Whether the Supreme Court upended the Central Hudson intermediate scrutiny test in

Sorrell and Reed for content-based or speaker-based commercial speech regulations is not

abundantly clear. Reed does not address commercial speech. Sorrell references a “heightened

scrutiny,” but it is just as likely that this is the same as intermediate scrutiny, which is stricter

than rational basis scrutiny. See Retail Digital Network, LLC v. Prieto, 861 F.3d 839, 847 (9th

Cir. 2017) (“There is nothing novel in Sorrell’s use of the term ‘heightened scrutiny’ to
distinguish from rational basis review.”).

Moreover, since Sorrell and Reed, circuit courts confronted with content- and speaker-

based restrictions on commercial speech have continued to apply Central Hudson’s intermediate

scrutiny rather than strict scrutiny. See, e.g., Retail Digital Network, 861 F.3d at 846 (“Sorrell

did not mark a fundamental departure from Central Hudson’s four-factor test, and Central

Hudson continues to apply.”); 1-800-411-Pain Referral Serv., LLC v. Otto, 744 F.3d 1045, 1055

(8th Cir. 2014) (“The upshot is that when a court determines commercial speech restrictions are

content- or speaker-based, it should then assess their constitutionality under Central Hudson.”);

Educ. Media Co. at Va. Tech, Inc. v. Insley, 731 F.3d 291, 298 (4th Cir. 2013) (declining to

determine whether strict scrutiny applied because the challenged regulation failed Central

Hudson’s intermediate scrutiny); United States v. Caronia, 703 F.3d 149, 165-69 (2d Cir. 2012)

(applying Central Hudson to a content- and speaker-based regulation); see also King v. Gen.

Info. Servs., Inc., 903 F. Supp. 2d 303, 308 (E.D. Pa. 2012) (observing that in Sorrell, “the

Supreme Court stopped far short of overhauling nearly three decades of precedent, which is

10
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clearly demonstrated by the fact that the opinion characterizes commercial speech precedence,

including Central Hudson itself, for support™).

Other circuit courts have either highlighted a lack of clarity around the commercial

speech doctrine post-Sorrell, see, e.g., Ocheesee Creamery LLC v. Putnam, 851 F.3d 1228, 1235

n.7 (11th Cir. 2017), or addressed it in the context of other types of speech. See, e.qg., King, 767
F.3d at 235 (finding that professional speech receives the same protection as commercial speech

and relying on Central Hudson for the standard); ACLU of Ill. v. Alvarez, 679 F.3d 583, 586,

604-08 (7th Cir. 2012) (referencing “several variations of intermediate scrutiny” in various
speech contexts and concluding the statute at issue failed to satisfy the elements of any of those
standards).

In light of the lack of clarity surrounding this issue, and because | conclude infra that the

Inquiry Provision does not pass muster under the Central Hudson framework, | need not

determine whether the Central Hudson test has been broadened for content- or speaker-based

restrictions. | will thus apply Central Hudson’s intermediate scrutiny to the Inquiry Provision.

3. Application of Central Hudson to the Inquiry Provision

The City urges that the Inquiry Provision passes muster under the Central Hudson test.

With the exception of the City’s interest, which the Chamber concedes is substantial, the

Chamber contests the Inquiry Provision’s ability to satisfy all steps of the Central Hudson test.

The framework outlined in Central Hudson for analyzing commercial speech is as

follows:

For commercial speech to come within [the First Amendment], it at least must
concern lawful activity and not be misleading. Next, we ask whether the asserted
governmental interest is substantial. If both inquiries yield positive answers, we
must determine whether the regulation directly advances the governmental
interest asserted, and whether it is not more extensive than is necessary to serve
that interest.

11
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447 U.S. at 566. A regulation that does not pass muster under this test violates the First
Amendment.

The first step, which asks whether the speech concerns unlawful activity or is misleading,
is a threshold question. If answered in the affirmative, the analysis ends because commercial
speech that concerns unlawful activity or is misleading remains unprotected. See Zauderer, 471
U.S. at 638. Where the speech does not concern unlawful activity and is not innately misleading,
the government may regulate the speech only if its restriction satisfies all of the remaining

prongs of the Central Hudson test.

“The last two steps of the Central Hudson analysis basically involve a consideration of

the “fit’ between the legislature’s ends and the means chosen to accomplish those ends.” Posadas

de Puerto Rico Assocs. v. Tourism Co. of Puerto Rico, 478 U.S. 328, 341 (1986).

a. Does the Commercial Speech at Issue Concern Unlawful Activity or Is It
Misleading?’

The City posits that, “[b]ecause employer wage history queries are ‘commercial speech
related to [the] illegal activity’ of relying upon wage history, they are unprotected speech under

Central Hudson.” The City explains that similar to provisions contained in anti-discrimination

laws, the Inquiry Provision prohibits acquiring information that the “main” provision of the
Ordinance (the Reliance Provision) prohibits employers from using. The Chamber responds that
because the Reliance Provision is unconstitutional, the Inquiry Provision cannot be justified as
related to this other unconstitutional speech restriction. The Chamber also contends that even if
the Reliance Provision is a constitutional restriction on conduct, wage history inquiries do not

pertain to unlawful activity simply because the Reliance Provision makes it illegal to rely on

12
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wage history in fashioning a salary. Because | conclude below that the Reliance Provision does
not constitute a speech restriction, I will address only the Chamber’s second argument.

The City relies upon Pittsburgh Press Co. v. Pittsburgh Comm’n on Human Relations,

413 U.S. 376 (1973), a case that informed the Supreme Court’s ruling in Central Hudson. In

Pittsburgh Press, the Supreme Court concluded that commercial speech related to illegal activity

could be regulated. There, the Court addressed an ordinance that precluded, among other things,
(1) discrimination in employment on the basis of a variety of characteristics, including sex;
(2) publishing or circulating, or causing to publish or circulate, “any notice or advertisement
relating to ‘employment’ or membership which indicate[d] any discrimination because of sex”;
and (3) aiding “in the doing of any act declared to be an unlawful employment practice by this
ordinance.” Id. at 378. The lower court had found Pittsburgh Press in violation of the
Ordinance’s third provision for carrying ‘“help-wanted” advertisements in sex-designated
columns. Id. at 380.

The Supreme Court agreed that Pittsburgh Press’s practice of placing “help-wanted”
advertisements for employment in sex-designated columns aided employers in “indicating”
illegal sex preferences. Id. at 388. The Court found that this amounted to illegal commercial
activity because discrimination in employment was illegal under the ordinance. Id. (“We have
no doubt that a newspaper constitutionally could be forbidden to publish a want ad proposing a
sale of narcotics or soliciting prostitutes.”). The Court further concluded that the provision
prohibiting the aiding of discrimination was a permissible speech restriction because “[a]ny First
Amendment interest which might be served by advertising an ordinary commercial proposal and
which might arguably outweigh the governmental interest supporting the regulation is altogether

absent when the commercial activity itself is illegal and the restriction on advertising is

13
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incidental to a valid limitation on economic activity.” 1d. at 389. Significantly, the Court
observed that the provision making sex discrimination in employment illegal was unchallenged,
as was the provision prohibiting employers from publishing or causing to be published any
advertisements “indicating” sex discrimination. Id. at 388-89.

Here, while using wage history to formulate salaries is made illegal pursuant to the
Reliance Provision, other uses of wage history are not illegal. For example, acquisition of wage
history is allowed in other contexts such as for gathering market information or identifying
applicants whom employers can or cannot afford. And, unlike discrimination, the existence of a

wage history is not in and of itself illegal. In Pittsburgh Press, the aiding of a discriminatory

employment practice necessarily pertained to illegal discriminatory employment practice.
Simply because wage history could be relied upon in fashioning a salary in violation of the
Reliance Provision does not render all other legal activity related to wage history illegal. See

Dunagin v. City of Oxford, 718 F.2d 738, 743 (5th Cir. 1983) (en banc) (“The commercial

speech doctrine would disappear if its protection ceased whenever the advertised product might

be used illegally.”). Additionally, unlike in Pittsburgh Press where the provision rendering

discriminatory employment practices was unchallenged, here, the Reliance Provision is

challenged. Pittsburgh Press is therefore distinguishable.

The City’s reliance upon Nat’l Ass’n of Tobacco Outlets, Inc. v. City of Providence, 731
F.3d 71 (1st Cir. 2013), is also unavailing. In that case, one provision of an ordinance prohibited
the sale of tobacco products by way of coupons and multi-pack discounts, and a second provision
prohibited licensed tobacco retailers from accepting, redeeming, or offering to accept or redeem
coupons providing tobacco products for free or at a discounted price. Id. at 74. Applying the

first prong of Central Hudson, the United States Court of Appeals for the First Circuit found that
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the second provision of the ordinance regulated illegal activity because the underlying
transaction was illegal pursuant to the first provision. Id. at 78. The court explained that the
second provision prohibited offering to engage in illegal activity, “that is, sales of tobacco
products by way of coupons and multi-pack discounts, which are banned,” and consequently
such offers could be “freely regulated.” 1d.

In contrast, to inquire into wage history is not an offer to engage in otherwise illegal
activity, as information gathered through a wage history inquiry could be used for many
activities other than relying upon it to determine a salary. The underlying commercial
transaction is not illegal like the sale of tobacco products through coupons or multi-pack

discounts was in Tobacco Outlets. Rather, the underlying commercial transaction here, hiring

employees, is lawful. See also Katt v. Dykhouse, 983 F.2d 690, 697 (6th Cir. 1992) (“The

proper inquiry under the first prong of the Central Hudson test is whether the underlying
commercial transaction is lawful.”) (emphasis in original).?

Finally, a ruling as the City requests would stand Central Hudson on its head. If the

City’s position were correct, City Council could pass any law with two provisions, one of which
impermissibly regulates commercial speech, so long as the other provision renders one use of the
underlying commercial speech unlawful. For all of the forgoing reasons, | find that the Inquiry
Provision does not concern unlawful activity nor is it misleading, and will thus proceed to the

next step of the Central Hudson test.

b. Is the City’s Interest Substantial?

The parties agree that the City has a substantial interest in promoting wage equity and

reducing discriminatory wage disparities.
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c. Does the Inquiry Provision Directly Advance the City’s Asserted Interest?

The City maintains that the Inquiry Provision satisfies this prong of the analysis, insisting
there is sufficient evidence to establish that the wage gap is the result of discrimination and that
City Council’s decision to prohibit inquiries into wage history will promote wage equality. The
City first points to the testimony before City Council of Terry L. Fromson, Managing Attorney
for the Women’s Law Project, for the proposition that the wage gap begins with a woman’s first
job and grows over time because raises after an employee is hired are calculated based on current
salary. Relying on the testimony of Rue Landau, Executive Director of the PCHR, the City then
asserts that based on this initial wage gap, common sense suggests that asking about wage
history during the hiring process propagates wage inequality. The City also points to the
affidavit of a labor economics expert, Dr. Janice Madden, and an article published quoting Dr.
Victoria Budson, Executive Director of the Women and Public Policy Program at Harvard
University’s Kennedy School, which | address in greater detail below. The City concludes that
Council “had more than enough expert opinion and information” to conclude that the Inquiry
Provision would advance the asserted interest. (Resp. at 12-15.)

Citing to Turner Broad, System, Inc., v. F.C.C., 520 U.S. 180 (1987) (“Turner 11”"), King

v. Governor of the State of New Jersey, 767 F.3d 216 (3d Cir. 2014), and Florida Bar v. Went for

It, Inc., 515 U.S. 618 (1995), the City also urges that City Council’s predictive judgment is
entitled to deference and that empirical studies demonstrating that the Inquiry Provision will
narrow the wage gap are not required. It avers that based on the record before it, Council
properly exercised its predictive judgment. The City notes that this is especially true here where
no other law regulating wage history inquiries is yet in effect and therefore evidence detailing

what happens when wage history is withheld does not yet exist. (Resp. at 15-16; Reply at 8-9.)
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In response, the Chamber relies upon Edenfield v. Fane, 507 U.S. 761 (1993),

Wollschlaeger v. Governor of Fla., 848 F.3d 1293 (11th Cir. 2017), Rubin v. Coors Brewing Co.,

514 U.S. 476 (1995), and Pitt News v. Pappert, 379 F.3d 96 (3d Cir. 2004), all discussed infra, to

illustrate that there is insufficient evidence to establish that the harm is real and that the
Ordinance will alleviate the alleged harm. The Chamber urges that the City relies upon “[m]ere
speculation and conjecture” and fails to provide “at least some concrete evidence” that the
Inquiry Provision will alleviate the asserted harms. According to the Chamber, there was no
evidence before City Council about how often employers rely on wage history in setting salaries
or to what extent that practice perpetuates the wage gap, nor was there any empirical or
anecdotal evidence to demonstrate that employers rely on wage history to reduce a salary below
what they would otherwise offer. Given these deficiencies, the Chamber concludes that no
evidence supports City Council’s finding that reliance on wage history perpetuates
discriminatory gender wage inequalities, nor does any evidence eliminate the real possibility that
pay disparities are caused by other factors. (Mot. at 15-16.)

To meet its burden of showing that a law “directly advances” a substantial interest, the
City must establish that “the harms it recites are real and that its restriction will in fact alleviate

them to a material degree.” Edenfield, 507 U.S. at 770-71; see also Turner Broad. Sys., Inc. v.

F.C.C., 512 U.S. 622, 664 (1994) (“Turner 1) (“When the Government defends a regulation on
speech as a means to redress past harms or prevent anticipated harms, it must do more than

simply ‘posit the existence of the disease sought to be cured.””) (quoting Quincy Cable TV, Inc.

v. FCC, 768 F.2d 1434, 1455 (D.C. Cir. 1985)); King, 767 F.3d at 238 (explaining that the
government “must show the harms are ‘real, not merely conjectural, and that the regulation will

in fact alleviate these harms in a direct and material way.””) (quoting Turner 1, 512 U.S. at 664).
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In conducting this analysis, the court “do[es] not review a legislature’s empirical
judgment de novo,” but instead “determines whether the legislature has ‘drawn reasonable
inferences based on substantial evidence.”” King, 767 F.3d at 238 (quoting Turner 11, 520 U.S.
at 195). “‘[Tlhe quantum of empirical evidence’” necessary to satisfy intermediate scrutiny
“‘will vary up or down with the novelty and plausibility of the justification raised.”” 1d. (citing

Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 391 (2000)).

| have carefully reviewed the record before City Council, which consists of testimony
from six professionals in Philadelphia as well as anecdotes of two women who have been asked
about their wage history during the job application process. In summary, the record is comprised
of the following:

- Rue Landau, Executive Director of the PCHR, stated that according to a 2015
United States Census report, women in Pennsylvania earn 79 cents for every
dollar a man earns. She described the effect of the 2007-2009 recession on this
gap. Ms. Landau concluded that “[i]t stands to reason that the practice of asking
an applicant’s wage history during the hiring process can perpetuate wage
inequality, low wages, and poverty,” and pronounced that the Ordinance will
“help break the cycle of wage inequality and discrimination.”

- Jovida Hill, Executive Director for the Philadelphia Commission for Women,
testified that women in Pennsylvania are paid 79 cents for every dollar a man
makes, and that the gap for women of color is worse. She provided statistics
demonstrating the difference in pay to which this gap can amount for women.
Ms. Hill concluded that the Inquiry Provision alone would not resolve pay
inequity but would allow a woman a “better chance at improving her salary
prospects by removing pay bias.”

- Terry L. Fromson, Managing Attorney for the Women’s Law Project, testified
about the wage gap and stated that wage history is not gender neutral because “[a]
woman’s prior pay is often set based upon a sex discriminatory assessment of her
worth,” and thus permitting employers to “rely on prior pay keeps women at a
lower rate of pay.” Ms. Fromson noted that the “bias inherent in pay” has been
acknowledged by the Equal Employment Opportunity Commission Company
(“EEOC”) Compliance Manual, which states that “[p]rior salary cannot, by itself,
justify a compensation disparity” because “prior salaries . . . can reflect sex-based
compensation discrimination” and thus perpetuate “inequality in compensation
among genders.” Additionally, she explained that in 2015 the Chair of the EEOC
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encouraged employers to ensure equal pay for equal work by eradicating
“discriminatory pay gaps on the basis of prior salary.” Ms. Fromson also
discussed two cases where allegedly neutral pay schemes that based pay on the
immediately prior salary were challenged as discriminatory. One of these cases
settled and in the other the court denied summary judgment for the defendant.
She concluded that the Ordinance would “significantly reduce the wage gap.”

- Barbara Price, the State Public Policy Co-Chair of the American Association of
University Women of Pennsylvania, reviewed pay gap data in Pennsylvania by
district and the implications of this gap for women. She concluded that “[t]he
proposed bill would go a long way to [ensure] workplace fairness and equal pay
protection for women.”

- Marianne Bellesorte, Vice President of Advocacy at PathWays PA, referenced
the wage gap and submitted that one way to address wage inequality is to
“ensur[e] that a history of low salaries does not follow a woman into a new
workplace.” She emphasized that “[i]Jnequitable wages are compounded when
women (or men of color) apply for new jobs and are asked to share their pay
history. Instead of starting the new job on an equal footing, they enter with a
lower salary because it was based on their previous employment.” According to
Ms. Bellsorte, “[b]y preventing potential employers from asking for salary
history, Philadelphia’s workers will gain the ability to earn what their work is
actually worth.”

- Jeni Wright and Melissa Beatriz Skolnick provided anecdotes regarding their
discomfort with being asked about wage history when applying for jobs.

- Rob Wonderling, the President and CEO of the Chamber of Commerce for

Greater Philadelphia, testified regarding concerns about the Ordinance, proposing

some adjustments. He also described the benefits of considering wage history.
(Resp., Ex. 2.)

| initially note that practically all of the above testimony amplifies a point that really is
not in dispute—that there is a gender pay disparity. But other than each witness’s theory, no
evidence was referenced to support the premise that the Inquiry Provision would reduce that
disparity.

Although not before City Council, the City also cites extensively to the conclusions of its

labor economics expert, Dr. Janice Madden.® Dr. Madden’s sixteen-page affidavit sets forth
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numerous opinions, most of which are drawn from conclusions based on labor market research.
These conclusions include:

- Labor market researchers are in general agreement that women and/or
members of racial and ethnic minorities have received and currently receive
lower wages than comparably qualified and performing men and/or members
of majority racial and ethnic groups.

- Antidiscrimination laws, including the Civil Rights Act and the Equal Pay
Act, have not eliminated the lower wages generally received by women and
minority workers relative to men and majority workers of equivalent skill,
ability, experience, and performance.

- Starting salaries typically differ by race and gender for workers of
equivalent skills and abilities.*®

- Starting salary differentials are a primary source of subsequent salary
differentials by race and gender."*

- While salary history correlates with past performance, abilities,
experience, and skills, it also correlates with race and gender, resulting in past
salaries being systematically lower for women and members of minority racial
and ethnic groups with equivalent performance, abilities, experience, and
skills to men and majority workers."2

- The available evidence shows that when employers do not have access to
salary history, they easily obtain information on past performance and skills of
applicants and they select hires with this information as effectively as those
using salary histories.

- Application and payroll data from firms claiming that past salary histories
are necessary to their business are required to test and demonstrate their
claims.

(Id., Ex. 5 at 4-5.) From these conclusions, Dr. Madden formulates her central observations:

Salary histories are tainted because applicants from the majority group have a
higher proper salary, given their objective credentials, than do identically
qualified applicants from groups subject to discriminatory treatment.
Consideration of prior salary in the hiring process is comparable to hiring by
using racially or gender-based requirements, not necessary to the job, to screen
applicants differently by race or gender.

If there were no wage discrimination in the labor market, then prior salary would
correlate with performance and ability for both majority and minority workers. If
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there were any such discrimination in the labor market, however, the use of prior
salary history in determining whom to hire or in setting salaries would lead to
differential hiring and pay for applicants from groups subject to discrimination
because of their race, gender, or ethnicity][.]

(1d.at7.)

Finally, the City points to an article published quoting Dr. Victoria Budson, Executive
Director of the Women and Public Policy Program at Harvard University’s Kennedy School, in
which Dr. Budson states that because research shows that women begin with a lower salary, it is
“empirically true” that they will make less when employers base future salaries on that initial
lower salary. Acknowledging that no researchers have yet evaluated this claim, Dr. Budson
states that “[w]e can’t only move things forward once we’ve tested them,” and “[w]hat we know
is when women—and particularly women and men of color—get hired, people are more likely to
underpay them. And when you peg your offer and salary based on what someone’s made in their
last employment, you then replicate whatever discrimination people have faced in prior jobs.”

(1., Ex. 6.)

The central question regarding the third prong of Central Hudson is how much evidence

is necessary to establish that the Ordinance directly advances the City’s substantial interest,
viewed in conjunction with the deference owed to the legislative body. To answer this question,
some foundational review of First Amendment precedent is necessary.

In Edenfield v. Fane, the Supreme Court addressed the constitutionality of the Florida

Board of Accountancy’s rule prohibiting certified public accountants [(“CPA”)] from engaging
in “direct, in-person, uninvited solicitation” to obtain new clients. 507 U.S. at 764. The Florida
Board’s stated interests were to protect consumers from fraud or overreaching by CPA’s, as well

as maintaining CPA independence and safeguarding against conflicts of interest. 1d. at 768.
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Explaining the standard for the third prong of Central Hudson, the Supreme Court

emphasized that the government could not satisfy its burden by relying on “mere speculation or
conjecture,” but rather, “must demonstrate that the harms it recites are real and that its restriction
will in fact alleviate them to a material degree.” Id. at 770-71. Applied to the facts, the Court
found that the Florida Board had failed to demonstrate that its ban on solicitation would advance
the asserted interests in a “material and direct way.” 1d. at 771. The Florida Board had not
presented any studies suggesting that personal solicitation of prospective clients created the
dangers of fraud, overreaching, or compromised independence, nor had it presented any
anecdotal evidence that supported the Florida Board’s theories. Id.

The only suggestion that the Florida Board’s rule would help prevent the stated harm
came from an affidavit of one of the former chairmen of the Florida Board. Id. In his affidavit,
the former chairman concluded the solicitation ban was necessary “to preserve the independence
of CPA’s performing the attest function, which involves the rendering of opinions on a firm’s
financial statements,” and to prevent “overreaching and vexatious conduct by the CPA.” Id. at
764-65. This conclusion was premised on the theory that a CPA who solicits clients “is
obviously in need of business and may be willing to bend the rules,” and thus if a CPA solicited
a client, he would be “beholden” to that client. Id. at 765. The Court found this affidavit
contained “nothing more than a series of conclusory statements that add little if anything to the
Board’s original statement of its justiﬁcations.”l?’ Id. at 771.

Two years later, in Rubin v. Coors Brewing Co., the Supreme Court addressed Section

205(e)(2) of the Federal Alcohol Administration Act, which prohibited beer labels from
displaying alcohol content for fear of a “strength war” among brewers. 514 U.S. at 478-79. The

stated interest was to protect the health, safety, and welfare of the public by preventing brewers
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from competing on the basis of alcohol strength, which could lead to greater alcoholism and
related social costs. 1d. at 485. The government argued that support for its proposition that this
stated interest was advanced by the Section 205(e)(2) came from “common sense” because “a
restriction on the advertising of a product characteristic will decrease the extent to which
consumers select a product on the basis of that trait.” Id. at 487. Additionally, the government
pointed to history as a guide, stating that the use of labels displaying alcohol content had helped
to yield an alcohol strength war. 1d. at 487-88. It contended that Section 205(e)(2) had helped to
relieve competitive pressures to market beer on the basis of alcohol content, which resulted in
beer with lower alcohol content over time. 1d. at 488.

Citing to Edenfield, the Court found that the Act did not directly advance the stated
purpose because the government’s regulatory scheme was irrational, permitting a “malt liquor”
label, which signified strength, as well as the disclosure of alcohol content in advertising on
cases of wines and spirits. Id. at 486-89. The government, it noted, had relied on “anecdotal
evidence and educated guesses” in contending that competition on the basis of alcohol content
was occurring. 1d. at 490. The Court found that these “various tidbits” could not overcome the
irrationality of the scheme. Id. The Court concluded the government had failed to offer “any
convincing evidence” that the labeling ban deterred strength wars, stating that “[t]he absence of
strength wars over the past six decades may have resulted from any number of factors.” Id.

In Pitt News v. Pappert, the Third Circuit considered a section of a Pennsylvania law that

banned alcohol advertising by communications media associated with a university, college, or
other educational institutions. 379 F.3d at 102. Discussing the government’s asserted interest in
preventing underage drinking and alcohol abuse, the Third Circuit stated that in order to satisfy

the third prong of Central Hudson, the government needed to show that the challenged law
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“‘alleviate[d]’ the cited harms ‘to a material degree.”” Id. at 107 (alteration added) (quoting Fla.
Bar, 515 U.S. at 624).

Applying this standard, the Third Circuit found that the government had failed to show
the law combatted underage or abusive drinking “to a material degree,” stating that “[t]he

suggestion that the elimination of alcoholic beverage ads from The Pitt News and other

publications connected with the University will slacken the demand for alcohol by Pitt students
is counterintuitive and unsupported by any evidence that the Commonwealth has called to our
attention.” Id. The court stressed that the government had not pointed to “any evidence” that the
elimination of alcoholic beverage ads from the newspaper would make it more difficult for
people to locate places near campus to purchase alcoholic beverages. Id. Rather, the Third
Circuit concluded that the government relied on ‘“nothing more than ‘speculation’ and
‘conjecture’” in arguing that the regulation would directly advance the stated interest. 1d. at 107-
08.

More recently, in Wollschlaeger v. Governor of Florida, and as discussed in greater detail

infra, the United States Court of Appeals for the Eleventh Circuit considered whether four
provisions of Florida’s Firearms Owners’ Privacy Act (“FOPA”) prohibited expressive conduct
in violation of the First Amendment. In concluding that the government had failed to show that
the record-keeping, inquiry, and anti-harassment provisions of the Act directly advanced the
stated purpose, the Eleventh Circuit pointed out that the Florida legislature relied on “six
anecdotes and nothing more” as evidence for the regulations. 848 F.3d at 1312. The Eleventh
Circuit observed that while anecdotes can provide evidence, there was “no other evidence,

empirical or otherwise” presented by the legislature, and the six anecdotes were insufficient to
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show that the harms were “real, [and] not merely conjectural,” such that the regulations “will in
fact alleviate [the] harms in a direct and material way.” Id.

Edenfield, Rubin, Pitt News, and Wollschlaeger instruct that some evidence is required

for the legislature to conclude that the law at issue will directly advance the government’s
substantial interest. Theories and unsupported opinions will not suffice to demonstrate that the
asserted harms are real. And in Rubin, the fact that the harm to be regulated may have resulted
from “any number of factors,” was also an important consideration in determining whether the
government had proven that the law in question directly advanced a substantial interest. 514
U.S. at 490.

The City maintains that the evidence before City Council was substantial, and that in any
event, City Council is owed deference in its judgment. In an effort to overcome what the
Chamber argues is a dearth of evidence, the City cites to a series of First Amendment cases
addressing legislative deference.

In Turner Broad, System, Inc., v. F.C.C., (“Turner 11), the first case cited by the City, the

Supreme Court addressed sections of a law requiring cable television systems to dedicate some
channels to local television stations. 520 U.S. at 185. Because these provisions were content
neutral, the Court subjected them to intermediate scrutiny, which required that the provisions
advance an important governmental interest and did not burden substantially more speech than
necessary to further those interests. Id. The governmental interests were preserving the benefits
of free, over-the-air local broadcast television, promoting the widespread dissemination of
information from a multiplicity of sources, and promoting fair competition in the market for

television programming. Id. at 189.
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The Court found there was “specific support” for Congress’s conclusion that cable
operators had large and increasing market power over local programming markets, citing to
evidence that included “extensive testimony” presented to Congress. 1d. at 197-98. The Court
observed that “[a]fter hearing years of testimony, and reviewing volumes of documentary
evidence and studies offered by both sides, Congress concluded that the cable industry posed a
threat to broadcast television.” 1d. at 199. Noting that Congress was owed ‘“considerable
deference” in its examination of evidence, its findings and conclusions, and its weighing of
conflicting evidence, the Court reviewed the “substantial evidence” and concluded Congress was
reasonable in determining this threat existed and that the challenged provisions served the
governmental interests “in a direct and effective way.” Id. at 196, 199-213 (“Even in the realm
of First Amendment questions . . . Congress must base its conclusions upon substantial
evidence.”).

While the City is correct that Turner Il supports its argument that City Council is owed
legislative deference, it ignores the magnitude of the record in Turner Il. Importantly, the Turner
11 Court observed that Congress was owed deference in its examination of the evidence, which
was “substantial,” including “extensive testimony,” evidence showing cable industry favoritism
for integrated programmers, “extensive” anecdotal evidence about “scores of adverse carriage
decisions against broadcast stations,” an FCC-sponsored study detailing cable system carriage
practices, and “volumes” of documentary evidence. Id. at 196-99 (emphasis added). Such
evidence does not exist here.

The City next cites to Florida Bar v. Went for It, Inc., where the Supreme Court held that

a Florida Bar rule prohibiting lawyers from using direct mail to solicit personal injury or

wrongful death clients within thirty days of an accident withstood scrutiny under the Central
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Hudson test. 515 U.S. at 620. The Florida Bar’s stated interest was to protect the waning
reputation of Florida lawyers by preventing them from engaging in conduct considered intrusive.
Id. at 625. The Court found that the Florida Bar’s submission of a 106-page summary of a two-
year study of lawyer advertising and solicitation provided sufficient evidence to conclude that
the harm was real and thus that the rule would directly and materially alleviate the harm. Id. at
626. This summary included statistical and anecdotal data supporting the Florida Bar’s position
that the Florida public considered direct-mail solicitations in the immediate aftermath of
accidents as intrusive on privacy that reflected poorly on the profession. Id. at 626-27 (noting
that the “anecdotal record mustered by the [Florida] Bar is noteworthy for its breadth and
detail”).

In reaching its conclusion, the Court noted that it “d[id] not read [its] case law to require
that empirical data come to [it] accompanied by a surfeit of background information.” Id. at 628.
The Court continued: “Indeed, in other First Amendment contexts, we have permitted litigants to
justify speech restrictions by reference to studies and anecdotes pertaining to different locales
altogether, or even, in a case applying strict scrutiny, to justify restrictions based solely on
history, consensus, and ‘simple common sense.’”” 1d. (citations omitted). Ultimately, the Court
found that the Florida Bar had met its burden in demonstrating that its restriction would directly
advance the interest of protecting lawyer’s reputations. Id. at 631-32.

The City relies on Florida Bar for the proposition that the Supreme Court “has been
flexible in the amount and type of evidence required to uphold speech restrictions.” While this
statement is accurate, the City again ignores the substantial evidence before the Court in that
case, where a 106-page summary, including statistical and anecdotal data, of a two-year study of

lawyer advertising and solicitation showed that the asserted harm was real. Although anecdotal
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evidence was before City Council here, there are no statistics cited or extensive study
“noteworthy for its breadth and detail” as was presented in Florida Bar.

Finally, the City points to King v. Governor of the State of New Jersey, where the Third

Circuit considered a challenge to a New Jersey statute that prohibited licensed counselors from
engaging in sexual orientation change efforts (“SOCE”) therapy with clients under eighteen. 767
F.3d at 221. Although the Third Circuit categorized the restricted speech as professional speech,
it applied the same standard as required for commercial speech because both receive
“diminished” protection. Id. at 224, 235. The substantial governmental interest in King was to
protect minor citizens from harmful professional practices. Id. at 237-38.

Citing to Turner 1, the Third Circuit emphasized that the court’s role is not to review a
legislature’s empirical review de novo, but to determine whether the legislature had “‘drawn
reasonable inferences based on substantial evidence.”” 1d. at 238 (quoting Turner 11, 520 U.S. at
195)). Additionally, the Third Circuit stated that “[t]he quantum of empirical evidence needed to
satisfy heightened judicial scrutiny of legislative judgments will vary up or down with the
novelty and plausibility of the jurisdiction raised.” Id. (quoting Nixon, 528 U.S. at 391).

The court found that New Jersey had satisfied its burden of showing that the law directly
advanced the substantial government interest. Id. The Third Circuit explained that legislatures
may rely on empirical judgments of independent professional organizations that possess
specialized knowledge, and that the record “demonstrate[d] that over the last few decades a
number of well-known, reputable professional and scientific organizations have publicly
condemned the practice of SOCE, expressing serious concerns about its potential to inflict
harm.” Id. (“Such evidence is a far cry from the ‘mere speculation or conjecture’ our cases have

held to be insufficient.”). As such, the court determined that conclusive empirical evidence
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regarding the harmful effect of SOCE counseling to minors was not needed for the New Jersey
legislature to reasonably conclude that SOCE counseling was ineffective and harmful. 1d. at
238-39.

Although the City correctly quotes King, it ignores the fact that the court still looked at
whether there was sufficient evidence before the legislature to conclude that the harm of SOCE
counseling was real. In King, that evidence (couched as “legislative findings”) was substantial
and included: recognition by major professional associations of mental health practitioners and
researchers for nearly 40 years that being gay, lesbian, or bisexual is not a disorder; “reports,
articles, resolutions and proposition statements” from mental health organizations opposing
counseling designed to alter sexual orientation; and a report issued by the American
Psychological Association finding that this type of counseling is ineffective and/or causes harm.
Id. at 221-22. As discussed in greater detail below, there was far less support before City
Council when it concluded that the harm of discriminatory initial salaries was perpetuated in
subsequent salaries thus contributing to the wage gap.

With the above precedent in mind, my focus is on whether City Council relied upon
sufficient evidence to conclude that the wage gap is a result of discrimination and whether
curtailing inquiry into allegedly discriminatory wage history will alleviate this gap. The record
relied upon by City Council consists of testimony from five professionals who primarily
emphasized the wage gap in Pennsylvania. (Resp., Ex. 2 at 2-16.) Importantly, this conclusion
is not disputed. These witnesses also opined that the Inquiry Provision of the Ordinance would
help to narrow the wage gap. They referred to a purported bias built into a woman or minority
person’s very first wage and then took the very large step to conclude that the prohibition of

questions regarding wage history will prevent this bias from carrying over to future wages. The
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critical problem for the City is, however, that these avowals are unsubstantiated conclusions.
While the witnesses who presented to City Council are experienced in their respective fields,
their observations are mostly conjectural in nature. Not one witness pointed to any study, data,
statistics, report, or any other evidence to support the proposition that initially depressed wages
reflect discrimination. And, none of the testimony addressed why asking about wage history
necessarily results in the perpetuation of an initial discriminatory wage. Moreover, no witness
cited to evidence that prior wage history inquiry contributes to a discriminatory wage gap.*
While the conclusion that a discriminatory wage gap could be affected by prohibiting
wage history inquiries was characterized by respected professionals as a logical, common sense

outcome, more is needed. Like the Rubin case, the testimony in support of this theory is riddled

with conclusory statements, amounting to “various tidbits” and “educated guesses.” Importantly,
aside from Dr. Madden’s affidavit, the information relied upon by the City does not address the
possibility that disparate wages could also be based on factors having nothing to do with
discrimination, such as qualifications, experience, or any number of other factors.

The two anecdotes provided by Jeni Wright and Melissa Beatriz Skolnick also do not
provide sufficient evidence that the Inquiry Provision will directly advance the City’s interest in
narrowing the wage gap. Ms. Wright testified that she felt uncomfortable when she was asked to
list her salaries at her last five jobs because she “[did] not want her most recent salary to be the
ceiling for what a prospective employer would pay [her].” Ms. Skolnick testified that she had
been asked about her wage history several times while applying for jobs, which made her feel
uncomfortable because she believed the only relevant issue was whether she possessed the
qualifications. She further testified that she was promised a certain wage at one job and then

paid less, and at another job learned she was earning less than her colleagues who were male and
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white. (Id. at 17-18.) While these anecdotes are perhaps demonstrative of the general wage gap,
which again is not in dispute, they do not provide support for the conclusion that such gap is a
result of discrimination or that allowing inquiry into wage history perpetuates discriminatory
wages.

The article that quotes Dr. Budson also does not assist the City in filling the evidence
void. There, she makes the conclusory statement that because studies show that women start
with a lower salary than men, it is “empirically true” that they will make less money when
employers base future salaries on that initial lower salary. But Dr. Budson does not tie her
conclusion to discriminatory lower wages or the import of asking about wage history. She also
acknowledges there is no research that has been done to demonstrate what she claims to be
“empirically true,” and therefore further fails to provide evidence of the alleged harm. (ld., Ex.
6.)

Finally, Dr. Madden attempts to link numerous inferences that support the conclusion that
the Inquiry Provision will reduce discriminatory wage disparities. These inferences are:
(1) starting salaries differ by race and gender for employees of equivalent skills and abilities (1d.,
Ex. 5 at 8); (2) these salary differences are not explained by legitimate factors such as credentials
or qualifications (Id. at 8, 10); (3) starting salaries are a primary source of subsequent salary
differentials by race and gender (1d. at 10); and (4) salary history correlates with race and gender,
resulting in lower salaries for women and members of minority racial and ethnic groups. (Id. at
10-11.)

Dr. Madden’s first inference is supported by ample data and is not contested. It is the

second and third propositions that require further scrutiny.
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As for her second inference, Dr. Madden supplies little support for the supposition that
salary differences are not explained by legitimate factors such as credentials or qualifications.
Indeed, Dr. Madden acknowledges that salary history can correlate with other factors such as
“past performance, abilities, experience, and skills.” (1d. at 4.)

Of the six studies to which she cites for the proposition that salary differences are not
explained by legitimate factors (discussed supra in endnote 12), only two directly address this
conclusion. According to Dr. Madden, the first study, authored by Valerie Wilson and William
M. Rodgers Ill, finds that “the racial wage gap increas[es] when comparing workers with
equivalent education, experience, and location.” (Id. at 8 n.3.) However, that study does not
find that other legitimate factors are never relevant to explain the wage gap. In fact, Wilson and
Rodgers observations seem to contradict Dr. Madden’s premise: “Differences in observable
factors such as education and experience levels can explain more than a quarter of the black-
white wage gap for men and over a third of the gap for women.” Wilson and Rodgers, supra
endnote 12, at 3 (emphasis added). While the study authored by Francine D. Blau and Lawrence
Kahn finds that education and experience “explain relatively little of the [] wage gap,” it does
acknowledge that other factors such as work force interruptions and shorter hours had “salience
for understanding the gender wage gap.” Blau and Kahn, supra endnote 12, at 49. The four
other studies relied upon by Dr. Madden only further point out that the wage gap persists, a fact
that is not in dispute, and do not address other legitimate factors that could also be contributing
to pay disparity.

Dr. Madden’s third inference is that starting salaries are a primary source of subsequent
salary differentials. Dr. Madden relies upon two studies, but neither directly supports her

conclusion. The first study, by Barry Gerhart, is cited for the proposition that “women’s
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disadvantage in starting salaries is greater than in current salaries.” (Resp., Ex. 5 at 10 n.8.) But
the Gerhart study seems to in fact suggest that initial salaries are not primary sources of
subsequent salary differentials. Gerhart, supra endnote 11, at 419 (noting that “lower starting
salaries for women seem plausible. This disadvantage, however, seems likely to decline over
time.”). The second study relied upon by Dr. Madden, authored by Christina Quintana-Garcia
and Marta M. Elvira, concludes that “women hired externally [at high-tech firms] have lower
relative salaries to comparable men than women and men spending their careers within the firm.”
But this study finds that women in executive roles at certain technology companies who rose
internally through the ranks earned higher salaries than women who were hired externally.
Quintana-Garcia and Elvira, supra endnote 11, at 132 (“The results suggest that women who are
external labor market hires are disadvantaged, in both base and variable compensation, compared
with internal placements.”) The fact that women who were hired externally received lower
salaries, however, does not directly support the conclusion that starting salaries influenced
subsequent salaries.

I have carefully reviewed Dr. Madden’s affidavit, her impressive credentials, and all of
the studies she has referenced. There simply is not “substantial” evidence to support the key
inferences needed to substantiate her fourth and final inference—that inquiry into salary history
results in lower salaries for woman and minorities.

| recognize and respect the deference owed to City Council, but under First Amendment
law this deference is not unlimited and must be carefully viewed in conjunction with whether
City Council “‘[drew] reasonable inferences based on substantial evidence.”” See King, 767
F.3d at 238 (quoting Turner 11, 520 U.S. at 195)) (emphasis added). Here, the professionals who

appeared before City Council were able to provide only conclusory testimony regarding
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discrimination associated with initial salaries for women and minorities being perpetuated in
subsequent salaries. Although the anecdotes provided by Jeni Wright and Melissa Beatriz
Skolnick shed light on the effect of the wage gap, they do not make up for the dearth of
evidence.

The expert opinions cited to by the City do not fill this void. Dr. Budson goes so far as to
acknowledge the lack of evidence supporting what she believes to be “empirically true,” (Resp.,
Ex. 6), and the studies to which Dr. Madden cites do not provide direct support for her critical
conclusions. Unlike in Florida Bar, there are no comprehensive studies demonstrating the
alleged harm—that the perpetuation of discriminatory salaries in subsequent salaries contributes
to a discriminatory wage gap. Nor are there years of testimony and “volumes of documentary
evidence and studies” illuminating the harm that supported the legislature’s decision as in Turner
Il. Instead, City Council based its conclusion regarding the harm of “baked in” discriminatory
wages on testimony that is more like the “educated guesses” in Rubin.

Comparison to the facts in King amplifies the City’s evidentiary deficiencies. In King,
the record before the legislative body drew a direct connection between the speech (SOCE
counseling) and the harm. In contrast, the record before City Council does not establish a clear
connection between the speech (asking about wage history) and the harm (perpetuation of
discriminatory salaries in subsequent salaries contributing to a wage gap).

| conclude that there is insufficient evidence to establish the alleged harm of
discriminatory wages being perpetuated in subsequent wages such that they contribute to a
discriminatory wage gap.'®> Without such evidence, it is impossible to know whether the Inquiry
Provision will directly advance the substantial interests of reducing discriminatory wage

disparities and promoting wage equity. Consequently, I am compelled to find that the Inquiry
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Provision does not directly advance the substantial governmental interests of reducing
discriminatory wage disparities and promoting wage equity.'®
Because | find that the City has not met its burden as to the third prong of Central

Hudson, | need not determine under Central Hudson’s fourth prong whether the Inquiry

Provision is no more extensive than necessary to further the City’s interest. The Inquiry
Provision is at odds with the First Amendment, and as such, the City has failed to meet its burden
of demonstrating its constitutionality.*’

B. The Reliance Provision

The Reliance Provision makes it unlawful for employers, employment agencies, or
employees or agents thereof “[t]o rely on the wage history of a prospective employee from any
current or former employer of the individual in determining the wages for such individual at any
stage in the employment process, including the negotiation or drafting of any employment
contract.” Phila. Code § 9-1131(2)(ii). The City asserts that the Reliance Provision regulates
only conduct and does not implicate the First Amendment. The Chamber disagrees and argues
that speech is restricted and First Amendment scrutiny must be applied. For the reasons that
follow, | agree with the City and will not subject the Reliance Provision to First Amendment
scrutiny.

The Chamber’s primary source of support is Sorrell. There, the Supreme Court
addressed Vermont’s Prescription Confidentiality Law, which prohibited the sale, disclosure for
marketing purposes, and use for marketing purposes of pharmacy records that revealed the
prescribing practices of individual doctors (referred to as, “prescriber-identifying information”).
Id. at 557. The specific language at issue read:

“A health insurer, a self-insured employer, an electronic transmission
intermediary, a pharmacy, or other similar entity shall not sell, license, or
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exchange for value regulated records containing prescriber-identifiable

information, nor permit the use of regulated records containing prescriber-

identifiable information for marketing or promoting a prescription drug, unless

the prescriber consents . . . . Pharmaceutical manufacturers and pharmaceutical

marketers shall not use prescriber-identifiable information for marketing or

promoting a prescription drug unless the prescriber consents[.]”
564 U.S. at 558-59 (quoting Vt. Stat. Ann. Tit. 18 § 4631(d)).

The law pertained to the process by which pharmaceutical manufacturers marketed a drug
to doctors, referred to as “detailing,” which entails visiting a doctor’s office armed with samples
of the drug and explaining the details of that drug. Id. at 557-58. Awareness of a doctor’s
prescriber-identifying information better enabled a manufacturer in promoting their drug. Id. at
558. Pharmacies received this information when processing prescriptions and many of them sold
it to “data miners” who assembled the information and generated reports on prescriber behavior.
Id. Data miners then leased their reports to pharmaceutical manufacturers, who utilized them for
the detailing process. Id. The law essentially prohibited the sale of prescriber-identifying
information and subsequent utilization of the information for detailing purposes.

Among other arguments, Vermont averred that the sale, transfer, and use of prescriber-
identifying information constituted conduct, not speech. Id. at 570. Rejecting this contention,

the Supreme Court first explained it had previously held that “the creation and dissemination of

information are speech.” Id. (citing Bartnicki v. Vopper, 532 U.S. 514, 527 (2001) (“[I]f the acts

of ‘disclosing’ and ‘publishing’ information do not constitute speech, it is hard to imagine what
does fall within that category, as distinct from the category of expressive conduct”) (some
internal quotation marks omitted)); Rubin, 514 U.S. at 481 (“information on beer labels” is

speech); Dun & Bradstreet, Inc. v. Greenmoss Builders, Inc., 472 U.S. 749, 759 (1985) (plurality

opinion) (credit report is “speech)). Observing there was a “strong argument that prescriber-

identifying information is speech for First Amendment purposes,” the Court found that
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Vermont’s law restricting the sale, transfer, and use of such information implicated speech rights.
Id. The Court also concluded that in precluding the sale, transfer, and use of prescriber-
identifying information by certain speakers, Vermont had “imposed content- and speaker-based
restrictions on the availability and use of prescriber-identifying information.” Id. at 571.

According to the Chamber, Sorrell supports the proposition that the Reliance Provision
restrains wage history information “for expressive purposes” and is thus a speech restriction. It
posits that employers are prevented from expressing a message about the “value of an applicant’s
labor in formulating and communicating an appropriate salary proposal.” The Chamber
contends that, like in Sorrell, the Reliance Provision imposes “‘restraints on the way in which the
information might be used’ or disseminated,” and therefore implicates employers’ speech rights.
Additionally, the Chamber submits that like the law in Sorrell, the Reliance Provision imposes
content- and speaker-based restrictions on the use of information.

Here, unlike Vermont’s law, the Reliance Provision prohibits the reliance upon wage
history for the purpose of determining a wage. It does not, as in Sorrell, bar the selling of salary
information (or any information), or distributing or using it for marketing purposes. Relying on
wage history to determine salary is certainly distinct from selling, distributing, or using
information for marketing purposes, which all necessarily implicate speech. In short, the
Reliance Provision does not fit within the Supreme Court’s declaration that “the creation and
dissemination of information are speech.”

Pressing its interpretation of Sorrell, the Chamber contends that the way in which wage

history may be used is restrained by the Reliance Provision. The portion of Sorrell to which the
Chamber cites, however, addresses a different issue—that is, whether Vermont’s law regulated

access to information and not speech. Concluding that the law did not merely regulate access to
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information, the Court in dicta observed that “[a]n individual’s right to speak is implicated when
information he or she possesses is subjected to ‘restraints on the way in which the information

might be used’ or disseminated.” 1d. at 568 (quoting Seattle Times Co. v. Rhinehart, 467 U.S.

20, 32 (1984)). Even if this language were part of the Court’s discussion of conduct (and it is
not), the Chamber focuses too narrowly on the language and not on the context of the facts
before the Sorrell Court where plaintiffs were deprived of the use of prescriber-identifying
information for marketing purposes.*®

The Chamber next points to Wollschlaeger, for the proposition that the Reliance
Provision “restricts [the] ability to communicate and/or convey a message.” In Wollschlaeger,
the Eleventh Circuit considered whether certain provisions of Florida’s Firearms Owners’
Privacy Act (“FOPA”) prohibited expressive conduct in violation of the First Amendment. Four
provisions of FOPA were at issue—the record-keeping, inquiry, anti-discrimination, and anti-
harassment provisions. 848 F.3d 1302-03. The record-keeping provision prohibited medical
professionals from “‘intentionally [entering] any disclosed information concerning firearm
ownership into the patient’s medical record if the practitioner [knew] that such information [was]
not relevant to the patient’s medical care or safety, or the safety of others.”” Id. at 1302 (quoting
Fla. Stat. 8 790.338(1)). The inquiry provision stated that medical professionals “‘should refrain
from making a written inquiry or asking questions concerning the ownership of a firearm or
ammunition by the patient or by a family member of the patient, or the presence of a firearm in a
private home’” unless they in “‘good faith believe[d] that this information [was] relevant to the
patient’s medical care or safety, or the safety of others.”” 1d. at 1303 (quoting 8 709.338(2)).
The anti-discrimination provision provided that medical professionals “‘may not discriminate

against a patient based solely’ on the patient’s ownership and possession of a firearm.” 1d.
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(quoting § 709.338(5)). Finally, the anti-harassment provision precluded a medical professional
““from unnecessarily harassing a patient about firearm ownership during an examination.”” Id.
(quoting § 709.338(6)).

Addressing whether First Amendment scrutiny—specifically, strict scrutiny—had been
triggered, the Eleventh Circuit found that the record-keeping and inquiry provisions restricted the
ability of certain speakers “to communicate and/or convey a [certain] message,” and thus “no
doubt” elicited First Amendment scrutiny. Id. at 1307. The Eleventh Circuit also determined
that the anti-harassment provision limited speech based on content, triggering First Amendment
scrutiny. 1d. Although the court concluded the record-keeping, inquiry, and anti-harassment
provisions were unconstitutional, it found otherwise as to the anti-discrimination provision.
Observing that it was of a “slightly different caliber,” the court stated that this provision did not
“on its face, implicate the spoken or written word.” 1d. at 1317. Instead, the court construed the
anti-discrimination provision as applying to non-expressive conduct and found it to be
constitutional. Id. (“When a statute is ‘susceptible’ to an interpretation that avoids constitutional

difficulties, that is the reading we must adopt.”) (citing S. Utah Mines & Smelters v. Beaver

Cnty., 262 U.S. 325, 331 (1923)).

Here, distinct from Wollschlaeger, relying on wage history to generate a salary does not
involve speech the way prohibiting the physical entry of information into a patient log, making a
written inquiry, asking a question, or harassing patients through questions or advice do. Rather,
more like the anti-discrimination provision in Wollschlaeger, the Reliance Provision does not
“on its face, implicate the spoken or written word.” The Chamber reads the record-keeping,

inquiry, and anti-harassment provisions to have prohibited reliance, but those provisions
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prohibited significantly more specific actions that implicated speech on their face. To the extent
the Reliance Provision is content- or speaker-based, it targets conduct and not speech.

Finally, citing to Holder v. Humanitarian Law Project, 561 U.S. 1 (2010), the Chamber

urges that even if the Reliance Provision targets only conduct, it is still subject to First
Amendment strict scrutiny because “the conduct triggering [liability] consists of communicating
a message.” The Chamber again presses that relying upon wage history to fashion a wage
communicates a message about the significance of wage history. In Holder, the Supreme Court
rejected the argument that a statute prohibiting the provision of “material support” to designated
terrorist organizations targeted only conduct. Id. at 28. The Court reasoned that while the law
“may be described as directed at conduct,” as applied to the plaintiffs, “the conduct triggering
coverage under the statute consists of communicating a message.” 1d. Specifically, that conduct
was providing legal training and advice, which the Court characterized as “provid[ing] material
support to the [terrorist groups] in the form of speech.” Id.

Here, unlike in Holder, the conduct is not executed through speech. Reliance on wage
history does not demand speech the way that providing legal advice necessarily does.
Furthermore, as addressed above, I find the Chamber’s contention that relying on wage history to
determine a wage communicates the message of that applicant’s value unpersuasive and
unsupported by authority.*®

Because the Chamber has failed to meet its burden of showing that speech is targeted by
the Reliance Provision, my analysis of this provision under the First Amendment ends here. The
Chamber has failed to demonstrate a likelihood of success on the merits as to the Reliance

Provision.?°
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C. Is the Ordinance Unconstitutionally Vague?

The Chamber next argues that the Ordinance violates the First Amendment because it
fails to provide fair notice of the activity it prohibits. According to the Chamber, the provision
of the Ordinance permitting employers to rely on wage history that is “knowingly and willingly
disclosed” is unclear because it provides no guidance as to when this “knowingly and willingly”
safe-harbor is satisfied. ~The Chamber cites again to the Eleventh Circuit’s ruling in
Wollschlaeger.

The City responds that no definition of “knowingly and willingly” is necessary, but to the
extent it is, the PCHR’s Regulation No. 7.3 provides one.

Regulation No. 7.3 provides the following:

As used in Section 1131(2)(b), an action taken voluntarily, with an understanding

of the nature and quality of the act. Thus, a Prospective Employee “knowingly

and willingly” discloses the employee’s salary history in the context of an

employment interview if the Prospective Employee voluntarily, and not in

response to a question from the interviewer, makes the disclosure while knowing

or having been informed that such disclosure may be used in determining any

offered salary.

| agree with the City that in light of the definition provided in Regulation No. 7.3, the
Ordinance is sufficiently clear as to when salary history has been disclosed “knowingly and
willingly.” Wollschlaeger is inapposite because there the statute banned ‘“unnecessarily”
harassing patients about firearm ownership. As the City aptly states, “[n]ecessity, as opposed to

willfulness, is a subjective and highly contextual determination.”

D. Does the Ordinance’s Extraterritorial Effect Violate the United States Constitution
or the Pennsylvania Constitution?

Finally, the Chamber asserts that because the Ordinance applies to any employer that
“does business” or “employs one or more employees” in Philadelphia, it “appears to govern all

of the employer’s hiring practices—no matter where it makes its hiring decisions or where the

41

JA 0047



CaseCES@ P757-c\D0t6AMIID3 ThRO4066289 Padrd 02530/1Batedgked208/29/2018

prospective employee will work.” The Chamber contends that this “reach” violates Due Process,
the Commerce Clause, and the Pennsylvania Constitution.

The City responds that City Council did not intend for the Ordinance to extend to jobs
without a tie to Philadelphia. Regulation No. 7.1 has since been adopted by the PCHR, defining
“Employer” as “any person who does business in the City of Philadelphia through employees”
and “who engages in the process of interviewing a Prospective Employee with the intention of
considering such Prospective Employee for a position located within the City.” The City
maintains this language makes it clear that the Ordinance does not apply to hiring for positions
located outside Philadelphia. Further, to the extent an interview occurs outside of Philadelphia,
for example through Skype, the job must still be located in Philadelphia.

As to the Chamber’s Due Process argument, state and municipalities “may not impose
economic sanctions on violators of its laws with the intent of changing . . . lawful conduct in

other States.” BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 572 (1996). | agree with the City

that the Ordinance does not seek to impose its policy choices on other jurisdictions, but rather
incidentally affects some conduct in those jurisdictions targeted at hiring for jobs located only in
Philadelphia.

Regarding the Commerce Clause, the Third Circuit has explained that where a law
addresses “‘a legitimate local public interest, and its effects on interstate commerce are only
incidental, it will be upheld unless the burden imposed on such commerce is clearly excessive in

relation to the putative local benefits.”” Instructional Sys., Inc. v. Computer Curriculum Corp.,

35 F.3d 813, 826 (3d Cir. 1994) (quoting Pike v. Bruce Church, Inc., 397 U.S. 137, 142 (1970)).
“[T]he only incidental burdens on interstate commerce that implicate the commerce clause . . .

are those that discriminate against interstate commerce.” Old Bridge Chemicals, Inc. v. N.J.
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Dep’t of Envtl. Prot., 965 F.2d 1287, 1295 (3d Cir. 1992). “A challenged regulation is

discriminatory when it confers advantages upon in-state economic interests, either directly or
through imposition of a burden upon out-of-state interests, as against out-of-state competitors.”
Id. Here, the Ordinance places no burden on out-of-state employers that it does not place on in-
state employers, and thus it does not violate the Commerce Clause.

Finally, the Pennsylvania Constitution authorizes a municipality with a home rule charter,
like Philadelphia, to “exercise any power . . . not denied by . . . the General Assembly,” Penn.
Const. art. IX, § 2, and the General Assembly has prohibited the City from “exercise[ing] any
powers or authority beyond the city limits.” 53 Pa. Stat. § 13133. As explained above, the
Ordinance only incidentally affects some conduct beyond Philadelphia, and only if that conduct

is directly related to a job in Philadelphia. Unlike the ordinance at issue in Devlin v. City of

Philadelphia, 862 A.2d 1234 (Pa. 2004), which affected individuals who did not live or work in
Philadelphia, the Ordinance before me pertains only to employers who do business in
Philadelphia and are hiring for jobs located in Philadelphia. Thus, the Ordinance does not
violate the Pennsylvania Constitution.?
Il. Irreparable Harm to the Chamber

Having concluded that the City has met its burden as to the Reliance Provision but not as
to the Inquiry Provision, | must next consider the extent to which the Chamber will suffer
irreparable harm absent the requested relief. The burden lies with the Chamber to satisfy this
prong. Reilly, 858 F.3d at 180 n.5.

The Chamber submits two ways in which it and its members will be irreparably harmed:
(1) their speech will be chilled for fear of substantial civil and criminal penalties; and (2) they

will be forced to incur compliance costs in the form of retraining staff and developing new
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policies regarding wage determinations and hiring. Quoting Elrod v. Burns, 427 U.S. 347

(1976), the Chamber avers that it is well established that “[t]he loss of First Amendment
freedoms, for even minimal periods of time, unquestionably constitutes irreparable injury.”

The City counters that because the Chamber is unlikely to succeed on the merits, it
cannot demonstrate irreparable harm. Even if the Chamber is likely to succeed on the merits, the
City contends that the Chamber has offered only a conclusory declaration that speech will be
chilled. Additionally, the City argues compliance costs do not create irreparable harm because
such are economic in nature and the Chamber has failed to demonstrate that a judgment in this
matter could not be satisfied.

| agree with the City that because the Chamber is unlikely to succeed on the merits of its
claim that the Reliance Provision is unconstitutional, it cannot show irreparable harm as to that
part of the Ordinance. As to the Inquiry Prong, though, the Third Circuit has reaffirmed the

automatic presumption of irreparable harm announced in Elrod. See B.H. ex rel. Hawk v. Easton

Area Sch. Dist., 725 F.3d 293, 323 (3d Cir. 2013) (holding that pursuant to Elrod a restriction

which prevents the exercise of the right to freedom of speech “unquestionably constitutes

irreparable injury.”); but see Conchatta, Inc. v. Evanko, 83 F. App’x 437, 442-43 (3d Cir. 2003)

(finding plaintiff had failed to demonstrate a real or threatened deprivation of First Amendment
rights).

Here, the Chamber has alleged a real and actual deprivation of its and its members’ First
Amendment rights through declarations. See Am. Compl., Wonderling Decl. 11 16, 22 (“If the
Ordinance is allowed to stand, it will harm the Chamber’s members named in the First Amended
Complaint as well as other members within the Chamber’s broader membership by preventing

them from making wage-history inquiries that they otherwise normally would make and from
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relying on wage history in making salary and other relevant employment determinations, as
described above.”); Cohen Decl. f 15-17 (“Comcast will be forced to choose between
complying with the Ordinance, on the one hand, and significant liability and the threat of severe
sanctions, including imprisonment, on the other hand. The inevitable result will be a substantial
chilling of Comcast’s constitutionally protected speech.”; “As a result of the Ordinance,
Comcast’s human-resources professionals and other personnel involved in hiring processes and
decisions at Comcast will not risk asking an applicant about the applicant’s wage history. In
fact, they will be deterred from beginning any line of inquiry that approaches the topic of wage
history.”); Fry Decl. 11 14-15, 16-19 (“As a result of the Ordinance, those employees involved in
hiring processes and decisions at Drexel will not risk asking an applicant about the applicant’s
wage history in writing or verbally. In fact, Drexel and its employees likely will be deterred even
from asking an applicant to identify the factors upon which his or her proposed salary is based
because such an inquiry might be viewed as a prohibited inquiry into the applicant’s wage
history.”). The City does not address the sufficiency of these declarations under the irreparable
harm standard.

Accordingly, I find that the Chamber has adequately established irreparable harm as to
the Inquiry Provision and need not determine whether the Chamber’s alleged compliance costs
demonstrate irreparable harm.

I1l. Irreparable Harm to the City

The third prong of the preliminary injunction standard requires me to consider “whether

granting preliminary relief will result in even greater harm to the nonmoving party.” Allegheny

Inc. v. DQE, Inc., 171 F.3d 153, 158 (3d Cir. 1999).
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The City asserts only that because the Chamber is not likely to succeed on the merits, this
factor weighs against it. Because I find that the Chamber is likely to succeed on the merits as to
the Inquiry Provision, the City cannot claim a legitimate interest in enforcing an unconstitutional

law. See ACLU v. Ashcroft, 322 F.3d 240, 251 n.11 (3d Cir. 2003) (“[N]either the Government

nor the public generally can claim an interest in the enforcement of an unconstitutional law.”)

(quoting ACLU v. Reno, 217 F.3d 162, 180-81 (3d Cir. 2000)). Therefore, | find that the interest

in upholding First Amendment freedoms outweighs any harm that may befall the City in granting
the preliminary injunction as to the Inquiry Provision.
IV. Public Interest

The fourth prong requires me to assess whether granting injunctive relief is in the public
interest. Winback, 42 F.3d at 1427 n.8. The Third Circuit has recognized that “[a]s a practical
matter, if a plaintiff demonstrates both a likelihood of success on the merits and irreparable
injury, it almost always will be the case that the public interest will favor the plaintiff.” Id.

The City again contends only that because the Chamber is not likely to succeed on the
merits, this factor weighs against it.

Many courts have held that there is a significant public interest in upholding First

Amendment principles. See lowa Right to Life Comm’e, Inc. v. Williams, 187 F.3d 963, 970

(8th Cir. 1999) (“[T]he potential harm to independent expression and certainty in public
discussion of issues is great and the public interest favors protecting core First Amendment

freedoms.”); Elam Constr., Inc. v. Regional Transp. Dist., 129 F.3d 1343, 1347 (10th Cir. 1997)

(“The public interest . . . favors plaintiffs’ assertion of their First Amendment rights.”); G & V

Lounge, Inc. v. Mich. Liquor Control Com’n, 23 F.3d 1071, 1079 (6th Cir. 1994) ([I]t is always

in the public interest to prevent the violation of a party’s constitutional rights.”); Cate v. Oldham,
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707 F.2d 1176, 1190 (11th Cir. 1983) (noting the ‘“strong public interest in protecting First

Amendment values”); Ramsey v. City of Pittsburgh, 764 F. Supp. 2d 728, 735 (W.D. Pa. 2011)

(“[M]Jany courts considering requests for preliminary injunctions have consistently recognized
the significant public interest in upholding First Amendment principles.”). As such, | find that
granting the requested injunctive relief is in the public interest.??
V. The City’s Request for a Hearing and Discovery

The City requests a hearing on the Chamber’s Motion for a Preliminary Injunction,
contending it is entitled to present evidence that the Ordinance is constitutional. The City also
argues a hearing is required because it contests factual matters contained in the Amended
Complaint and relied upon in the present Motion. Specifically, the City points to the Chamber’s
contentions that the Ordinance will have a “crippling effect” on local business and hiring, will
“significantly disadvantage” Philadelphia businesses by depriving them of wage histories, and
will impact the Chamber’s members because they need wage history information to make
appropriate determinations about a candidate’s experience and/or the competitive market rate for
a salary. The City also presses for a hearing in light of the fact that “this is a matter of extreme
public irnportance.”23

At oral argument on the Chamber’s Motion, I provided the City with a full opportunity to
set out exactly what evidence it would offer at the proposed hearing. The City proffered the
following:

- Dr. Madden would testify to the substance of her affidavit and “react” to some of the

discovery, addressed below, that the City had requested. The City explained that Dr.
Madden would also respond to criticisms of her affidavit raised by the Chamber.
- Rue Landau would testify that wage histories are no longer being inquired about in

Philadelphia. She would also address prong four of Central Hudson and explain why
the alternatives proposed by the Chamber would not work.
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- The City would call witnesses from several of the companies that filed declarations.

- The City also indicated it would present a human resources expert, but conceded that
this witness had not yet been identified.

(N.T. 2/1/2018 at 8-12, 49-50.)

The Chamber opposes the City’s request for a hearing, advocating that the issues before
me are purely legal. The Chamber represented at oral argument that if a hearing were granted, it
would not call any witnesses. Taking a somewhat inconsistent position regarding the
admissibility of Dr. Madden’s affidavit (see endnote 9), the Chamber indicated that it did not
object to my consideration of Dr. Madden’s affidavit. (ld. at 11-12, 28, 50.)

The City relies on Reilly in asserting that a hearing is required. | do not read Reilly to
require a hearing. There, the district court improperly placed the burden of demonstrating
likelihood of success on the merits on the plaintiff, thus the Third Circuit remanded for the
application of the appropriate standard. 858 F.3d at 180. Although the court observed that it was
possible the government could have requested a full hearing to present their case, it did not
require the district court to hold such a hearing. Rather, the district court was instructed to allow
the government the opportunity to meet their burden of showing the ordinance at issue was
constitutional. Id.

Here, | have provided the City with ample opportunity to meet its burden. The full record
that was before City Council when it enacted the Ordinance has been incorporated for purposes
of the Motion before me and carefully examined. The affidavit of Dr. Madden, as well as the
article quoting Dr. Budson, have been accepted into evidence and carefully considered.
Repetition of the same information and conclusions will not close the gap in the evidence
regarding the Inquiry Provision. Additionally, as discussed below, the discovery that the City

indicates Dr. Madden would analyze is not relevant to the City’s present burden. Similarly, Rue
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Landau’s proposed testimony would amount to mere recitation of what I have already reviewed

and found to be insufficient. Her testimony regarding the fourth prong of Central Hudson would

be unnecessary given the shortcomings under the third prong.

The City did not elaborate on what it would ask of the Chamber members that submitted
declarations, thus it is impossible to determine whether such testimony would aid the City in
meeting its burden.

Regarding the City’s contention that a hearing is required because this case presents a
matter of public importance, the City has not provided any authority that suggests a hearing is
required for this reason, nor has it explained how repetition of facts already before me advances
the public interest.

As to the City’s contention that factual issues exist, the issues it raises pertain to whether
the Chamber’s declarants will actually be impacted by the Ordinance, which does not bear on the

constitutionality of the Ordinance.?* See Bradley v. Pittsburgh Bd. of Educ., 910 F.2d 1172,

1176 (3d Cir. 1990) (“[A] decision [to enter a preliminary injunction] may be based on affidavits
and other documentary evidence if the facts are undisputed and the relevant factual issues are
resolved.”).

And finally, the City urges that a hearing is needed to present the testimony of a human
resources expert. But when asked what this witness would offer, the City inexplicably stated that
it had not yet consulted such expert. (N.T. 2/1/2018 at 50.)

For the reasons discussed above, I will deny the City’s request for a hearing primarily
because the proposed testimony would amount to repetition of the record already before me or

presentation of irrelevant evidence.
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The City also requests leave to engage in discovery prior to a hearing. At oral argument,
the City explained that the following discovery was needed:

- Job applications and/or interview questions from the last ten years used by the
companies that submitted declarations in both their Philadelphia offices and offices in
other jurisdictions. According to the City, some of these companies have offices in
other jurisdictions where bans on wage history inquiries have taken effect and,
according to the City, such discovery could reveal how those offices are faring in
light of the Chamber’s contention that it will be harmed by the Ordinance here;

- Policies, factors, or matrices used by member companies illustrating how they set
salaries. The City contended that this information would allow it to show that
“employers are relying on salary history to depress the salaries of new job
applicants,” thus helping the City prove the third prong of Central Hudson.
According to the City, this information is necessary for Dr. Madden to render a
complete opinion;

- Internal analyses of pay equity performed by member companies because some of
those companies contend they have completed such. The City explained that this
request pertains to the fourth prong of Central Hudson because a self-evaluation is
one of the alternatives proposed by the Chamber;

- Organizational charts of the member companies;

- Depositions of representatives of six of the member companies that submitted
declarations. The City acknowledged that while it has the burden of proving the
Ordinance constitutional, the Chamber “injected their own practices into the lawsuit

by filing . . . declarations and . . . making sweeping statements in the brief. And so
. . we want to test some of those affirmants in the declarations.”

(Id. at 15-16, 18-22.)

In response to the City’s request for discovery, the Chamber submitted at oral argument
that the City’s requests are not relevant to the constitutionality of the Ordinance. (ld. at 24-25.)

I will also deny the City’s request to engage in the outlined discovery, as such requests
stray from the issues before me at this stage of the case, which are the constitutionality of the
Ordinance and whether injunctive relief is appropriate. Courts in this circuit increasingly apply a
“good cause” standard to requests for expedited discovery, the application of which “depends on

the actual circumstances of each case, as well as consideration of certain factors such as a
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pending preliminary injunction hearing, the need for the discovery and the breadth of the

requests.” Better Packages, Inc. v. Zheng, No. 05-4477, 2006 WL 1373055, at *2 (D.N.J. May

17, 2006) (citing Entm’t Tech. Corp. v. Walt Disney Imagineering, No. 03-3546, 2003 WL

22519440, at *3 (E.D. Pa. Oct. 2, 2003)); Kone Corp. v. ThyssenKrupp USA, Inc., No. 11-465,

2011 WL 4478477, at *5 (D. Del. Sept. 26, 2011). The test applied “weighs the need for
expedited discovery by considering the overall administration of justice against the prejudice to

the responding party.” Better Packages, 2006 WL 1373055, at *3. “Where the requests are

overly broad and extend beyond the needs of the preliminary injunction, leave should be denied.”
Id. (citing Entm’t Tech., 2003 WL 22519440 at *3) (denying a request for expedited discovery
where “[m]any of the requests to produce, interrogatories and depositions are overly broad and
extend well beyond those issues likely to arise in a preliminary injunction hearing.”).

Here, the discovery requests are broad and not pertinent to the constitutionality of the
Ordinance, thus the City’s alleged need for discovery does not outweigh the burdensome nature
of the discovery on the Chamber. First, job applications and/or interview questions used by
member companies that have offices in other jurisdictions where wage history inquiries are
banned would not help the City meet its burden. If the discovery were to show that those
companies are able to operate without asking about wage history, such information does not fill

the evidence gap under the third prong of Central Hudson.

If the City were to obtain job applications and interview questions used by the member
companies, as well as its second request—policies, factors, and matrices used by member
companies—these materials could establish what member companies have already
acknowledged: that they use wage history to some degree in formulating job offers. The City

seems to simultaneously harbor the belief that the declarants are and are not using wage history
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inquiries in their hiring practices. To the extent the City believes it will discover that the
declarants are not asking about wage history, this of course would not aid the City in

demonstrating the third prong of Central Hudson. Rather, it would tend to show that the harm of

discriminatory initial salaries being perpetuated in subsequent salaries through wage history
inquiries is not in fact a harm. The City attempts to characterize this argument as raising a
factual issue, however, the affidavit declarants clearly state that they use wage history in
fashioning salaries and will be harmed if the Ordinance takes effect. Indeed, the Chamber
conceded at oral argument that its members use wage history data in hiring. (N.T. 2/1/2018 at
25-26.)

The City’s request for internal analyses of pay equity is relevant to the fourth prong of

Central Hudson and thus would not provide the necessary evidence to satisfy the third prong. As

to the City’s request for organizational charts, it is unclear how these charts are at all relevant to
the City’s burden to establish the Ordinance is constitutional. Finally, regarding the City’s
request to depose representatives of the member companies, the declarations plainly state that the
companies use wage history in some fashion and that they will be harmed if the Inquiry
Provision takes effect. For the same reasons discussed above, information gleaned from
depositions about whether the member companies will actually be impacted by the Ordinance
will not provide the necessary evidence for the City to meet its burden in proving that the
Ordinance is constitutional.

Because these requests “extend beyond the needs of the preliminary injunction,” | will

deny the City’s request for leave to engage in discovery. See Better Packages, 2006 WL

1373055, at *3. Although I find the City’s request for discovery to be inappropriate at this stage
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of the case, should this litigation proceed, such discovery could be obtained for the permanent
injunction stage.
V1. Bond Requirement

Federal Rule of Civil Procedure 65(c) states that “[n]o restraining order or preliminary
injunction shall issue except upon the giving of security by the applicant, for the payment of such
costs and damages as may be incurred or suffered by any party who is found to have been
wrongfully enjoined or restrained.” Fed. R. Civ. P. 65(C).

Although “the amount of the bond is left to the discretion of the court, the posting

requirement is much less discretionary.” Frank’s GMC Truck Citr., Inc. v. Gen. Motors Corp.,

847 F.2d 100, 103 (3d Cir. 1988) (“While there are exceptions, the instances in which a bond
may not be required are so rare that the requirement is almost mandatory.”) In other words, Rule
65(c) “mandates that a court when issuing an injunction must require the successful applicant to
post adequate security.” Id.

Neither party has addressed the bond requirement. However, the Chamber seeks
injunctive relief to protect it and its members’ First Amendment rights. The City has not offered
any evidence that it will suffer a financial loss as a result of the injunction. Therefore, | will
require the Chamber to post a nominal bond of $100 before the preliminary injunction will issue
as to the Inquiry Provision.

VIl. Conclusion

I conclude that the City’s Inquiry Provision violates the First Amendment. Although the
Ordinance represents a significant positive attempt to address the wage gap, the First
Amendment compels me to enjoin implementation of the Inquiry Provision. The Reliance

Provision, however, does not offend the First Amendment and remains intact.
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I commend the City for pursuing a novel method of attempting to reduce the wage gap,
but am bound by the First Amendment’s exacting requirements for speech restrictions. For the
reasons stated herein, the Chamber’s Motion for a Preliminary Injunction is granted in part and
denied in part consistent with this Opinion. The City’s request for a hearing and leave to engage
in discovery is denied.

My Order follows.
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Endnotes
! The Chamber of Commerce for Greater Philadelphia is a nonprofit organization
“dedicated to promoting regional economic growth and advancing business-friendly public
policies.” It represents thousands of member companies across eleven counties in the three
states of the Greater Philadelphia region. (Am. Compl. { 12.)

2 Unless otherwise noted, these facts are undisputed.

3 The Ordinance amends Title 9 of the Philadelphia Code by adding a new chapter on wage
equity.
4 The effective date has been ordered stayed by agreement since April 19, 2017, pending
resolution of the Chamber’s Motion.

> The Ordinance targets both the gender and racial wage gap, however, the parties’
arguments are almost entirely about the gender wage gap.

6 For the purpose of resolving this Motion, | accept into evidence all attachments to the

parties’ submissions.

! The parties seem to agree that wage history inquiries are not misleading.

8 The other precedent relied upon by the City does not support its position because those
cases pertain to regulations of advertising or promotion of activity that directly furthered entirely
illegal activity. See Vill. of Hoffman Estates v. Flipside, Hoffman Estates, Inc., 455 U.S. 489,
496 (1982) (illegal drug transactions); Ragin v. N.Y. Times Co., 923 F.2d 995, 1003 (2d Cir.
1991) (racial discrimination in housing).

S The City contends that I may consider Dr. Madden’s affidavit as evidence supporting the

constitutionality of the Inquiry Provision despite the fact that her affidavit was not before City
Council. The Chamber disagrees, averring | cannot rely on post-enactment evidence because my
task is to determine whether City Council had “substantial evidence” before it when it passed the
Ordinance.

In Phillips v. Borough of Keyport, 107 F.3d 164 (3d Cir. 1997), the Third Circuit
observed that “[w]hatever level of scrutiny we have applied in a given case, we have always
found it acceptable for individual legislators to base their judgments on their own study of the
subject matter of the legislation, their communications with constituents, and their own life
experience and common sense so long as they come forward with the required showing in the
courtroom once a challenge is raised.” 1d. at 178. The court continued, saying that “[i]f a
legislative body can produce in court whatever justification is required of it under the applicable
constitutional doctrine, we perceive little to be gained by incurring the expense, effort, and delay
involved in requiring it to reenact the legislative measure after parading its evidence through its
legislative chamber.” 1d.; see also Greater Balt. Ctr. for Pregnancy Concerns, Inc. v. Mayor &
City Council of Balt., 721 F.3d 264, 282 (4th Cir. 2013) (“‘[CJourts have routinely admitted
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evidence . . . to supplement a legislative record or explain the stated interests behind challenged
regulations.””) (quoting 11126 Balt. Blvd. v. Prince George’s Cnty., Md., 886 F.2d 1415, 1425
(4th Cir. 1989)); Pruett v. Harris Cty. Bail Bond Bd., 499 F.3d 403, 410 (5th Cir. 2007) (“Central
Hudson does not require that evidence used to satisfy its strictures exist pre-enactment.”).

10

11

Accordingly, I agree with the City and for the purposes of this Motion will consider post-
enactment evidence offered in support of City Council’s decision.

Dr. Madden bases this conclusion on her own consulting experience of over forty years.
(Resp., Ex. 5 at 10.)

Dr. Madden provides the following citations for this conclusion:

Barry Gerhart (“Gender Differences in Current and Starting Salaries: The Role of
Performance, College Major, and Job Title,” Industrial and Labor Relations
Review, 1990, Vol. 43, no. 4, pp. 418-433) studies salaries of professional and
managerial workers and finds that women’s disadvantage in starting salaries is
greater than in current salaries.

Quintana-Garcia and Elvira (Cristina Quintana-Garcia and Marta M. Elvira, “The
Effect of the External Labor Market on the Gender Pay Gap among Executives,”
Industrial and Labor Relations Review, 2017, Vol. 70, no. 1, pp. 418-433) study
pay among top executives at high-tech firms and find that women hired externally
have lower relative salaries to comparable men than women and men spending
their careers within the firm.

(Id. at 10 n.8)

12

Dr. Madden states that studies show “significant and substantial wage differentials by
race and gender, which are not explained by credentials.” For this proposition she cites to the
following:

Blau and Kahn’s 2016 study of the gender wage differential from 1980 to 2010 in
the U.S (Francine D. Blau and Lawrence Kahn, “The Gender Wage Gap: Extent,
Trends, and Explanations,” IZA Discussion Paper, No. 9656, 2016). After
reviewing the gender wage differential over thirty years and considering the
effects of gender differences in skills, gender roles in the household, occupations
and industry, they conclude that labor market discrimination continues to
contribute to the wage gap.

Weichselbaumer and Winter-Ebmer’s international meta analysis (Doris
Weichselbaumer and Rudolf Winter-Ebmer, “A Meta-Analysis of the
International Gender Wage Gap” Journal of Economic Surveys, Vol. 19, July
2005: 479-511) of international gender differentials (a meta analysis is a statistical
technique for putting together the results of many statistical studies) over thirty

56

JA 0062



CaseCEs@ P757-c\D0t6ARMIID3 ThRO40668289 Padrd D4080/1Batedgked708/29/2018

years also concludes that discriminatory wages persist, even though there has
been some decrease in the discrimination.

Stanley and Jarrell (T.D. Stanley and Stephen B. Jarrell, “Gender Wage
Discrimination Bias? A Meta-Regression Analysis,” Journal of Human
Resources, 33(4), pp. 947-973, Fall 1998) use a meta analysis of 41 U.S. studies
to show that the gender pay gap due to discrimination averaged almost 28 percent.

Wilson and Rodgers have recently completed a study (Valerie Wilson and
William M. Rodgers III, “Blackwhite wage gaps expand with rising wage
inequality,” Washington DC: Economic Policy Institute, September 19, 2016) that
finds the racial wage gap increasing when comparing workers with equivalent
education, experience, and location.

Altonji and Blank’s seminal article on labor market discrimination (Joseph G.
Altonji and Rebecca M. Blank, “Race and Gender in the Labor Market,”
Handbook of Labor Economics, 1999, Vol 3, pp. 3143-3259) reviews numerous
studies of wage and other labor market differences by gender, race, and ethnicity.
They find that the differentials are remarkably persistent.

Black, et al., (D.A. Black, N. Koleskikove, S.G. Sanders, and L.J. Taylor, “The
role of location in evaluating racial wage disparity,” IZA Journal of Labor
Economics, 2013, Vol 2 (2)) show, for example, that black men in Philadelphia of
equivalent experience and age to white men average about 20 percent lower
wages since 1970.

(Id. at8n.3.)
13 The Court also addressed a report prepared by the American Institute of Certified Public
Accountants on CPA solicitation, concluding the report contradicted the Florida Board’s
position. Edenfield v. Fane, 507 U.S. 761, 771-72 (1993).

14 Terry Fromson’s discussion of the EEOC’s Compliance Manual does not provide the

necessary evidence. Addressing the Equal Pay Act, the Compliance Manual notes that “prior
salaries of job candidates can reflect sex-based compensation disparity.” But, the Manual goes
on to state that “if the employer can prove that sex was not a factor in its consideration of prior
salary, and that other factors were also considered, then the justification can succeed.” For
example, the employer could show such if it “(1) determined that the prior salary accurately
reflected the employee’s ability based on his or her job-related qualifications; and (2) considered
the prior salary, but did not rely solely on it in setting the employee’s current salary.” EEOC,
Compliance Manual, No. 915.003 § 10-1V.F.2.g (Dec. 2000),
https://www.eeoc.gov/policy/docs/compensation.html.

15 I will not address the cases cited by the City for the proposition that it does not need to
provide ex-post empirical evidence in support of City Council’s decision to pass the Inquiry
Provision. This issue is not relevant to my analysis of whether City Council made a reasonable
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inference that the Inquiry Provision would directly advance its interest in reducing
discriminatory wage disparities or promoting wage equality.

16 The parties disagree over whether Edenfield requires that the City show the Inquiry
Provision directly advances a substantial interest, or directly advances it in “material way.”
Because | conclude the Inquiry Provision does not directly advance the City’s substantial
interests, | need not resolve this distinction.

o Because | find the Inquiry Provision fails under Central Hudson, | need not determine
whether it passes muster under strict scrutiny.

18 The Chamber’s emphasis on the expressive purpose of the use of wage history also

appears to pull from another section of the Sorrell opinion. Earlier in the opinion, the Court
addressed Vermont’s argument that its law was a commercial regulation that imposed only an
incidental burden on speech. Sorrell v. IMS Health, Inc., 564 U.S. 552, 567 (2011). Observing
that restrictions on speech differ from those on economic activity and nonexpressive conduct, the
Court stated that “[i]t is also true that the First Amendment does not prevent restrictions directed
at commerce or conduct from imposing incidental burdens on speech. That is why a ban on race-
based hiring may require employers to remove ‘White Applicants Only’ signs, why ‘an
ordinance against outdoor fires’ might forbid ‘burning a flag,” and why antitrust laws can
prohibit ‘agreements in restraint of trade.”” 1d. (citations omitted). After noting these
distinctions, the Court found that the Vermont law imposed “more than an incidental burden on
protected expression,” pointing out that it was aimed at certain speech based on its content and as
spoken by particular speakers, rendering the provisions content- and speaker-based. 1d.

Even if this portion of the Sorrell opinion were about whether the Vermont law
prohibited only conduct, it does not provide support for the Chamber’s proposition that relying
on wage history to fashion a salary amounts to expressive conduct. The provisions in Sorrell
targeted the sale, dissemination, and use of information through marketing, which, as
emphasized above, are wholly different from relying on wage history to create a salary. The
Chamber’s position that the Reliance Provision precludes employers from “using wage history to
express a particular message about the value of an applicant’s labor in formulating and
communication an appropriate salary proposal” is unsupported by Sorrell.

19 The Chamber also argues that even if the provision targets conduct, it is content and
speaker based and addresses conduct that is “wholly derivative of expressive activity” and thus
implicates the First Amendment. First, the Chamber provides no authority that a provision that
is content and speaker based but targets merely conduct requires First Amendment scrutiny.
Second, that wage history could be obtained through communication with others does not render
reliance on wage history to be “wholly derivative” of expressive conduct.

20 In passing, the City also states that the Inquiry Provision only “incidentally burdens
speech” because the “effectiveness of the reliance provision depends upon preventing employers
from asking for the information.” The City does not expand upon this statement and I am thus
left guessing how it should impact my analysis.
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21 The Chamber also cites to Commonwealth v. Ray, 272 A.2d 275 (Pa. Super. 1970),
however, that opinion was vacated. Additionally, the case is inapposite because it addressed a
municipal ordinance that conflicted with a state statute, thus the City was found to have exceeded
its authority. Id. at 278.

22 The City and Chamber also discuss whether finding the Ordinance unconstitutional will

call into question other long-standing anti-discrimination laws. The parties do not provide
authority concerning whether this issue should affect my analysis, however, and | find that it
does not. Whether other laws that have not previously been challenged on First Amendment
grounds will now face such a challenge does not bear on the constitutionality of the Ordinance
before me.

23 The City asks that if I grant its request for a hearing, | consolidate this Motion with a trial
on the merits for efficiency purposes. Because | decline to grant a hearing, | will not consolidate
the Motion with a trial.

24 To the extent the City is challenging whether the Chamber will be irreparably harmed by
the Inquiry Provision, such is addressed above.
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